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FEDERAL CASES 

FIRST CIRCUIT 

In re Chase Monarch Int’l Inc., 581 B.R. 715 (Bankr. D.P.R. 2018) 

Issue: 1) Whether a debtor’s/tenant’s lease was terminated prior to his Chapter 11 filing, 

which would determine whether the premises were the property of the 

debtor’s/tenant’s estate pursuant to 11 U.S.C. § 541(b)(2); 

 

2) Whether a landlord’s termination of a lease was within his legal rights under the 

explicit terms of the lease; 

 

3) Whether the rebus sic stantibus doctrine served to adjust a debtor’s/tenant’s 

obligations or otherwise rescind a lease. 

Facts: On September 5, 2017, Hector Juan Figueroa Vincenty (“Debtor”) and Cherif Medawar 

(“Landlord”) entered into a Lease Contract Agreement with the Option to Purchase (the 

“Lease”). The Lease commenced on September 1, 2017 with a “discount net monthly 

rent payment in the amount of $7,000.00 until December 31, 2017.” Paragraph 5 of the 

Lease granted Landlord the right to terminate the Lease and take over the property 

without further notice if rent was not paid within eleven days after the first day of each 

month. Paragraph 7 of the Lease granted Landlord the right to terminate the Lease 

immediately after seven days if Debtor breached any obligation of the contract. 

 

On October 23, 2017, Landlord sent an email to Debtor’s email address indicating that 

the October 2017 rent had not been received and requesting that Debtor deliver 

payment. Eight days after the email was sent, Landlord’s legal representative sent a 

letter to Debtor terminating the Lease “due to tenant’s noncompliance with the terms of 

the same.” On November 14, 2017, Debtor filed a bankruptcy petition under Chapter 

11. Landlord filed a motion seeking to have Debtor surrender the property and vacate 

the premises. 

 

Debtor asserted that Landlord’s termination of the Lease was not within his legal rights, 

meaning that the Lease was not legally terminated before Debtor’s Chapter 11 filing. 

Debtor further argued that the court should recognize Hurricane Maria as an event to 

trigger consideration of the rebus sic stantibus doctrine. The rebus sic stantibus doctrine 

serves to “adjust a debtor’s obligation or rescind [a] contract when unforeseeable 

circumstances render strict compliance with the contract unfair.” Under Puerto Rico 

law, the rebus sic stantibus doctrine is deemed implicit in contracts and the Puerto Rico 

Supreme Court recognizes the doctrine as an exceptional remedy in cases of 

“extraordinary circumstances.” 
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Holding: The court found that when determining whether the Lease was terminated prior to 

Debtor’s Chapter 11 filing, the court had to consider state law as opposed to just the 

termination date of the Lease. Under the laws of the Commonwealth of Puerto Rico, the 

court held that “courts of justice cannot relieve one party of fulfilling what it obliged 

itself in a contract.” Therefore, the Lease was legally binding under state law and was 

legally terminated by its terms before the Chapter 11 filing, meaning the Lease was not 

the property of Debtor’s estate pursuant to 11 U.S.C. § 541(b)(2). 

 

The court further found that because Debtor had defaulted under the explicit terms of 

the Lease, Landlord was within his legal rights to terminate the Lease.   

 

Finally, the court found that the rebus sic stantibus doctrine did not apply in this case. 

The court held that in Puerto Rico, a hurricane was not an “exceptional circumstance” 

and Debtor could not seek to benefit from the rebus sic stantibus doctrine’s exceptional 

relief. 

SECOND CIRCUIT 

Next Millennium Realty v. Adchem Corp., 690 F. App’x 710, 711 (2d Cir. 2017)  

Issue:   

 

(1) Whether defendants directed or controlled sublessee’s daily operations in such a way 

to cause contamination of the premises and thus create liability; 

 

(2) Whether defendants were liable as de facto owners under the Comprehensive 

Environmental Remediation, Compensation and Liability Act of 1980; 

 

(3) Whether the sublessee’s operations were wound up and its affairs fully adjusted 

before plaintiffs commenced the action. 

Facts: 

 

This case arose from the cleanup of perchloroethylene (“PCE”) spilled at 89 Frost Street 

in Westbury, New York (the “Site”). In 1988, the New York State Department of 

Environmental Conservation (“NYSDEC”) listed the Site as a Class 2 Inactive 

Hazardous Waste Site. The primary cause of the PCE spill, which contaminated the 

groundwater, was a fire set by an employee of the sublessee of the Site. The fire 

occurred in 1976, at which time Adchem and Lincoln (collectively “Defendants”) were 

subleasing the Site to Marvex, which ran a commercial dry cleaner. PCE contamination 

was discovered at the Site in 1988. After this designation, Plaintiff purchased the space 

in 1998. Although Next Millenium (“Plaintiff”) did not cause the spill, they were 

required to pay for the cleanup because the voluntary consent decree they entered with 

NYSDEC had designated them as owners. Plaintiff has since spent more than $10 

million on cleanup.  

 

Plaintiff commenced this action under sections 107 and 113(f)(3)(B) and (g)(2) of the 

Comprehensive Environmental Remediation, Compensation, and Liability Act of 1980 

(“CERCLA”) seeking payment for past and future response costs. Plaintiffs allege that 

defendants are private potentially responsible parties (“PRPs”) liable for the costs of the 

cleanup because they were either prior owners or operators of the Site under CERCLA. 

This statute was created to address the cleanup of hazardous waste spills by imposing 

strict liability on “any person who at the time of disposal of any hazardous substance 

owned or operated any facility at which such hazardous substances were disposed of.” 

Holding:  

 

The court affirmed the judgement of the district court and held that Defendant was not 

liable. As an initial matter, the court denied Plaintiff’s request that it overrule 
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Commander Oil Corp. v. Barlo Equip. Corp., 215 F.3d 321, 329 (2d Cir. 2000), in 

which it laid out the circumstances under which a lessee is deemed an owner under 

CERCLA. Under Commander Oil, the lease in question was a typical commercial lease 

reflecting the usual relationship between a landlord and a single industrial tenant, so 

defendants were not liable as de facto owners under CERCLA. 

 

The court rejected Plaintiff’s argument that Defendants were a single enterprise with the 

sublessee. Under New York law, liability will be imposed upon a parent corporation 

through veil piercing where a plaintiff shows: (1) the parent corporation dominates the 

subsidiary in such a way as to make it a “mere instrumentality” of the parent; (2) the 

parent company exploits its control to commit a fraud or other wrong, and (3) the 

plaintiff suffers an unjust loss or injury as a result of the fraud or wrong. In CERCLA 

cases, plaintiffs must also show (4) that domination caused the contamination at the site. 

The court held that the Plaintiff failed the last prong because they provided no evidence 

that Defendants’ alleged domination or control of Adchem caused the Marvex spill. 

 

Finally, the court addressed Plaintiff’s argument that though Defendants had ceased 

operations before the fire and were dissolved by the time of Plaintiff’s purchase of the 

Site, its affairs were “not fully adjusted at the time they filed suit.” The court applied 

Second Circuit precedent and reasoned that while CERCLA provides no explicit time 

limits, the wind up period is “limited to a reasonable time . . . and cannot continue 

indefinitely.” The court went on to find no evidence that Defendant had not fully 

adjusted its affairs by the time of Plaintiff’s purchase or the time of Plaintiff’s consent 

decree.  

McNeish v. Lucky Mate Co., 2017 WL 6034121 (E.D.N.Y. Mar. 30, 2017) 

Issue:   

 

(1) Whether the landlord is an out-of-possession landlord and thus not liable for injuries 

sustained by a third party on the leased premises; 

 

(2) Whether the landlord, as on out-of-possession landlord, retained right of reentry into 

the premises; 

 

(3) Whether the condition giving rise to the disputed injury was a significant structural or 

design defect that violated a specific statutory provision. 

Facts: Regina McNeish (“Plaintiff”) alleged she tripped and fell down stairs as a result of frayed 

carpeting installed by the New Aiana (“Tenant”), which Plaintiff alleged constituted a 

structural defect. Plaintiff alleged the stairs were defective because they had inconsistent 

tread depths, inconsistent riser heights, uneven and irregular surfaces, and there was poor 

lighting. Plaintiff brought action against Lucky Mate (“Landlord”). The lease between 

Landlord and Tenant left all repairs and maintenance for the premises to Tenant, but the 

scope of “premises” was disputed. Landlord had contact with and performed 

maintenance of another office in the same building as the disputed premises, maintained 

on-site superintendents, maintained contact with residential clients in the building, and 

retained exclusive control over a small locked storage area underneath the staircase at 

issue which Landlord superintendents would use to store recycling and shovels. 

 

Holdings: The court granted Landlord’s motion for summary judgement and held that it was an out-

of-possession landlord. New York law states that out-of-possession landlords are not 

liable for injuries sustained by a third party on the premises of the tenant unless the 

landlord “retained control over the premises or is contractually obligated to repair or 

maintain the premises.” The court held that Lucky Mate neither retained control nor was 
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contractually obligated to repair or maintain the premises. 

 

With respect to the contractual obligations for repairs, the court found multiple clauses in 

the lease between Tenant and Landlord that made clear Tenant was responsible for 

maintenance of the premises, and it held that the lease was unambiguous in stating that 

the stairs in question were part of the relevant premises for which Tenant was required to 

“make all repairs.”  

 

With respect to the question of whether Landlord had completely parted with control of 

the premises, the court found that Landlord’s maintenance of other sites in the same 

building, continued contact with other tenants, and control over a storage area underneath 

the staircase did not nullify Landlord’s complete surrender of control.  The court held that 

Landlord can be considered to have completely parted with control so long as it does so 

with respect to the premises at issue.  

 

Though the court found that Landlord had established that it was an out-of-possession 

landlord, it continued its inquiry on the “right of reentry exception,” determining if 

Landlord retained a right of reentry and if the condition giving rise to the injury was a 

significant structural or design defect because the combination of these conditions would 

have created liability for Landlord. The court found Landlord retained a right of reentry 

but the condition of the staircase was not a significant structural or design defect. While 

the alleged issues with the stairs were indeed defects, the court was not persuaded that 

non-uniform riser height and tread depths constituted a sufficiently “significant” defect. 

The court held that the alleged defect was “trivial as a matter of law.” 

Cankat v. Fu Hua Inc., 16-CV-6107, 2017 WL 3730535 (E.D.N.Y. Aug. 29, 2017) 

Issue: Whether an ADA claim against a landlord is barred by res judicata where the plaintiff 

previously brought suit against the tenant regarding the initial visit to the premises and 

claims the same violation against the landlord upon a subsequent visit.  

Facts: Defendant Fu Hua (“Defendant”) owns a building in Queens, New York (the 

“Property”), and leased the Property to Vanilla Café Pastry Garden, Corp. (“Vanilla 

Café”). Cankat (“Plaintiff”) is a fifty-nine year old man who is wheelchair bound. 

Cankat commenced an ADA action in the Eastern District of New York against Vanilla 

Café alleging that when he visited the café on an unspecified date, he was precluded 

from reasonably accessing the goods and services available to non-disabled individuals. 

This case was dismissed with prejudice due to Plaintiff’s failure to prosecute.  

 

Two months later, the Plaintiff initiated a case against the Defendant, which alleged 

that the Defendant violated the ADA by permitting its tenant to operate a commercial 

establishment on the Property that violated the ADA.  

 

The court evaluated whether (1) the Vanilla Café action concluded with a final 

adjudication on the merits, (2) the Vanilla Café action involved the same parties or 

their privies, and (3) the claims asserted in the action were, or could have been, 

asserted in the Vanilla Café action.  

Holdings: The dismissal for failure to prosecute operated as an adjudication on the merits to 

satisfy the first factor of the res judicata analysis. The court held that there was 

sufficient privity because operating the commercial establishment was at the root of the 

Plaintiff’s claims in both actions, and Vanilla Café was responsible for the costs of 

defending any lawsuit concerning the Property. The court held that the Plaintiff 

asserted identical claims in the suit against Vanilla Café and had a full and fair 
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opportunity to prosecute the claims against Defendant in the Vanilla Café action.  

 

Therefore, the new litigation was barred by res judicata and the Plaintiff’s case was 

dismissed with prejudice. 

THIRD CIRCUIT 

Luxottica Group, S.p.A. v. Airport Mini Mall, LLC, 234 F.Supp.3d 1265 (2017) 

Issue: 

 

Whether a landlord can be held contributorily liable under the Lanham Act for 

trademark infringement committed by its tenants and subtenants where the owner had 

no operational or managerial control over the tenants, but had reason to know of the 

tenants’ illegal activity. 

 

Facts: 

 

Yes Assets, LLC (“Landlord”), a company owned by Jerome and Jenny Yeh, 

purchased Old National Shopping Center in 2004, and in 2009, Landlord leased a 

portion of the shopping center containing the International Discount Mall (the 

“Discount Mall”) to Airport Mini Mall, LLC (“AMM”)—a company also owned by 

Jerome Yeh and his son, Donald Yeh.  The Discount Mall subleased space to several 

individual vendors (collectively, the “Tenants”).  In 2013, and again in 2014, a 

representative for Discount Mall received letters from various merchandise brands 

claiming the Tenants were selling counterfeit goods, including those by Luxottica 

Group, S.p.A (“Luxottica”), which manufactured, marketed, and sold luxury eyewear 

for several proprietary brands including Ray-Ban and Oakley, at the Discount Mall.  In 

2014, Luxottica sent a cease and desist letter after investigating the sale of counterfeit 

goods at the Discount Mall.  Later that year, law enforcement officers raided the 

Discount Mall, seized counterfeit merchandise from the Tenants, and arrested several of 

the Tenants connected with the sale of counterfeit goods.  Following the raid, a 

representative for both Landlord and AMM questioned the Tenants accused of selling 

counterfeit goods about the raid.  All denied involvement in trademark infringement.  

Luxottica sent another cease and desist letter in early 2015, and in April 2015, Luxottica 

filed suit against Landlord for contributory liability under the Lanham Act, 15 U.S.C. § 

1114, on the basis of trademark infringement by the Tenants. 

 

Landlord moved for summary judgment, arguing that it lacked the knowledge, direct 

involvement with the trademark infringement, and control over the tenants involved 

with the trademark violations.  Landlord also claimed to be independent of AMM.  

Luxottica claimed, among other things, that Landlord had knowledge of counterfeit 

activity in the Discount Mall prior to purchasing the shopping center because the 

Discount Mall had been raided many times for trademark infringement.   

Holding:  

 

The District Court held that the relationship between Landlord and AMM was too 

intermingled to be separated, and further held that the owners and managers of the 

Discount Mall needed sufficient knowledge and a reason to know whether the Tenants 

had engaged in unlawful activities to be contributorily liable.  Additionally, the 

activities and knowledge of counterfeiting that occurred prior to the purchase and 

management of the Discount Mall were admissible for claims of contributory liability 

for the Tenant’s trademark infringement.  

 

Arsenal, Inc. v. Ammons, No. 14-1289, 2017 U.S. Dist. LEXIS 160243 (E.D. Pa. Sept. 28, 2017) 

Issue:   

 

(1) Whether a prospective anchor tenant promised, or was subject to an implied 

obligation, to negotiate with a landlord in good faith to enter into a lease for anchor 

space in the landlord’s shopping center, and, if so, whether the landlord reasonably 
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relied on the promise where the landlord stopped searching for another anchor tenant 

before any lease was signed and instead began negotiating with other prospective 

tenants to fill up remaining space in the shopping center. 

(2) Whether the prospective anchor tenant promised, or was subject to an implied 

obligation, to enter into a lease for anchor space in the landlord’s shopping center, 

where the parties verbally agreed to bypass any letter of intent and proceed to enter into 

a lease, but where the substance of the lease was still being negotiated. 

(3) Whether the prospective anchor tenant and its lawyers fraudulently misrepresented 

their intentions to the landlord regarding (i) the tenant’s good faith in negotiations, (ii) 

the tenant’s continued interest in the landlord’s shopping center, (iii) the tenant’s intent 

to replace the persons negotiating on the tenant’s behalf, and (iv) the tenant’s 

consideration of another competing shopping center site where the tenant ultimately 

signed a lease. 

Facts: 

 

In 1983, Arsenal, Inc. (“Landlord”) purchased land with the intent to develop a 

shopping center thereon. In 2002, in search of an anchor tenant, Landlord reached out to 

Ammons Supermarket LLC (“Tenant”) to inquire about opening a supermarket location 

at the shopping center. Tenant and Landlord began to negotiate a letter of intent. 

Between November 16, 2010 and May 9, 2012, the parties traded at least six draft 

letters of intent, each containing language that the letters were not meant to be binding 

agreements. Both parties had legal representation and both were determined to be highly 

sophisticated. There were disagreements throughout the negotiations and at one point, 

Landlord sought out a substitute member of Tenant’s organization, Mr. Zallie, who 

expressed interest in the project. However, other members of Tenant’s organization 

prevented Mr. Zallie from participating in negotiations. Landlord became frustrated 

with the pace of negotiations but was reassured by Tenant’s lawyers that Tenant had 

significant interest in entering into a lease. On May 9, 2012, the parties agreed that they 

would bypass the letter of intent process and proceed directly to negotiating a lease. 

After this meeting, the parties left with different understandings of what was discussed 

and agreed upon. Tenant interpreted this meeting as a way to speed up the negotiation 

process. Landlord interpreted the meeting as having reached an agreement on a lease, 

less a signature. With this interpretation, Landlord suspended its effort to find another 

anchor tenant and began courting other tenants to fill the shopping center. Despite 

Landlord’s belief that an agreement had been reached with Tenant, negotiations 

continued regarding the substance of the lease.  

In the summer of 2012, Tenant began negotiating with a new shopping center location, 

less than one mile from Landlord’s planned shopping center location. In September of 

2012, Landlord informed Tenant that they would be pursuing other anchor tenants, 

despite still hoping to reach an agreement with Tenant. In October of 2012, Landlord 

became aware of the possibility that Tenant was negotiating with a competing shopping 

center site nearby. In May 2013, Tenant signed a letter of intent with the competing 

shopping center. In August of 2013, Landlord confronted Tenant about Tenant’s 

negotiations with the competing shopping center and Tenant assured Landlord that they 

were not negotiating at the competing shopping center site. Tenant’s lawyers continued 

to negotiate with Landlord through January 2014. In June 2014, Tenant signed a lease to 

open a supermarket at the competing shopping center. On October 7, 2013, Landlord 

sued Tenant alleging promissory estoppel, tortious interference, fraud, negligent 

misrepresentation, and unfair competition. On December 1, 2014, negligent 
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misrepresentation and unfair competition were dismissed. 

Landlord’s promissory estoppel claims alleged that Tenant broke a promise to negotiate 

in good faith and Tenant failed to follow through on its promise to enter into a lease. 

Landlord’s tortious interference claims alleged that Tenant’s failure to enter into the 

lease interfered with Landlord’s negotiations with other prospective tenants and Tenant 

improperly interfered with Landlord’s attempt to negotiate with Mr. Zallie, who could 

have closed the deal. Landlord’s fraudulent misrepresentation claims alleged that (i) 

Tenant was negotiating in bad faith as evidenced by negotiations with another shopping 

center location, (ii) Tenant denied the existence of any letter of intent with the 

competing shopping center, (iii) Tenant’s lawyers promised to attempt to remove 

Tenant’s current negotiators, and (iv) Tenant failed to inform Landlord of Tenant’s 

dealings with the competing shopping center.  

Holding:  

 

The court ruled in favor of Tenant on all claims.  

The first court rejected Landlord’s claim alleging a promise on the part of Tenant to 

negotiate in good faith, reasoning that there was nothing in the record to indicate Tenant 

ever made a promise to negotiate in good faith. The statements that Landlord put forth 

were too vague to qualify as enforceable promises and were more akin to expressions of 

interest than promises not to renounce a deal or abandon negotiations.  

The court rejected Landlord’s claim alleging that Tenant promised to enter into a lease, 

reasoning that Landlord could not have reasonably relied on Tenant’s promise. Both 

parties were highly sophisticated, and every draft of the letter of intent contained 

language that anything short of a written lease would not be a binding agreement. It was 

therefore unreasonable for Landlord to rely on oral statements while simultaneously 

being aware that any final agreement would have to be in writing.  

The court rejected Landlord’s tortious interference claims, reasoning that Landlord 

failed to cite any caselaw supporting recovery against a tenant for tortiously interfering 

with a prospective contract by electing not to do something the tenant had no legal 

obligation to do. Tenant was under no obligation to enter into a lease with Landlord, so 

Tenant could not be held responsible for the downstream consequences of the parties’ 

failed negotiations. Also, Landlord could not show a “reasonable likelihood” that 

negotiations with Mr. Zallie would have materialized into a lease agreement, as 

Landlord’s discussions with Mr. Zallie were still in their infancy. 

Finally, the court rejected Landlord’s claims based on fraud, finding that Tenant 

negotiated in good faith despite also negotiating with another competing shopping 

center location. The court reasoned that both parties had been involved in rocky 

negotiations for over three years, resulting in frustration and regular attempts at 

renegotiating previously agreed-upon terms. Further, Landlord was aware of the parties’ 

non-exclusive negotiating environment, as evidenced by Landlord’s September 2012 

letter to Tenant indicating that Landlord would be negotiating with other anchor tenants. 

Therefore, Landlord could not claim justifiable reliance, which was a required element 

of the fraudulent misrepresentation claim. Further, the court noted that Landlord chose 

to turn a blind eye to the falsity of Tenant’s statements regarding Tenant’s letter of 

intent with the competing shopping center. Landlord had been informed multiple times, 

including from members of the local department of commerce and industry 

representatives, that Tenant had been in talks with the competing shopping center. 
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Landlord could not therefore claim justifiable reliance as required for fraudulent 

misrepresentation. Landlord also could not prove that Tenant’s lawyers’ statements 

regarding the replacement of Tenant’s negotiators were fraudulent when made. The 

court held that non-performance does not by itself prove a lack of present intent, as 

required for fraudulent misrepresentation. Landlord and Tenant were sophisticated 

business entities negotiating in an open and competitive environment. They were free to 

abandon negotiations at any time until a lease was signed. Tenant’s behavior regarding 

omission of discussions with the competing shopping center may deviate from a model 

of ethical behavior, but could not be said to be fraudulent.  

HDI Global Ins. Co. v. Worth & Co., 2017 U.S. Dist. LEXIS 39425 (D.N.J Mar. 20, 2017) 

Issue:   

 

(1) Whether a landlord had a duty to maintain the electric panel and HVAC system of 

the leased premises where the lease required (a) the landlord to maintain only the roof, 

foundation, exterior walls and common areas, and (b) the tenant to maintain the 

remainder of the premises; 

 

(2) Whether the landlord’s property manager had a duty to maintain the electric panel 

and HVAC system of the leased premises based on the underlying property 

management agreement, where the agreement required the property manager to perform 

all of the landlord’s duties, to ascertain and familiarize itself with the condition of the 

leased premises and its systems, and to conduct regular inspections of the buildings and 

report any substantial defects to the landlord; and 

 

(3) Whether a former landlord/owner was responsible for a defect in the electric panel 

and HVAC system of the leased premises that was discovered six months following the 

sale of the premises to the current landlord. 

Facts: 

 

Following a fire at the leased premises, HDI Global Ins. Co., the plaintiff insurance 

company (“Plaintiff”), paid insurance proceeds to Univeg Logistics America, Inc. 

(“Tenant”) pursuant to Tenant’s insurance policy with Plaintiff. Plaintiff then sued 

Worth & Co. (“Worth & Co.”), which was a repair company hired by Tenant to 

maintain the HVAC system serving the premises. Plaintiff alleged that Worth & Co. 

improperly reset a circuit breaker while conducting HVAC repairs at the premises, 

which caused an electric panel to arc thereby causing the fire. Plaintiff sued Worth & 

Co. for negligently failing to inspect, maintain and service the HVAC compressors and 

connected electric panels in breach of its service contract with Tenant.  Worth & Co. 

then sued three third-party defendants for indemnification, primarily arguing that each 

of the third-party defendants were responsible for maintaining the electrical panel and 

HVAC system, which they negligently failed to do. 

 

First, Worth & Co. alleged that the current landlord of the premises, Cabot III-NJ2M01-

M02, LLC (“Landlord”), was responsible for maintaining certain portions of the 

premises pursuant to the lease agreement between Tenant and Landlord. Worth & Co. 

argued that, because Landlord was required to maintain part of the premises, the lease 

was ambiguous whether Landlord was required to maintain the electric panel and 

HVAC system, thereby creating an issue of fact that precluded summary judgment. The 

lease itself stated that Landlord was required to maintain only the roof, foundation, 

exterior walls and common areas, and that Tenant was required to maintain the 

remainder of the premises. 

 

Second, Worth & Co. alleged that a management company, The Flynn Company 

(“Management Company”), was hired by Landlord to act as property manager on behalf 

of Landlord with respect to the premises, and was negligent in failing to inspect or 
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repair the premises’ electrical panels and HVAC system. The underlying property 

management agreement required Management Company to perform all of Landlord’s 

duties, to ascertain and familiar itself with the condition of the leased premises and its 

systems, and to conduct regular inspections of the buildings and report any substantial 

defects to Landlord. 

 

Third, Worth & Co. alleged that the former landlord/owner of the premises, Columbia 

New Jersey Commodore Industrial, LLC (“Former Landlord”), caused the fire by 

failing to maintain the electrical panel and HVAC system during its time in ownership 

pursuant to the same lease agreement. 

 

Each defendant moved for summary judgment, and the court granted all three motions. 

 

Holding:  

 

The court held that, under New Jersey law, where a commercial tenant has certain 

responsibilities listed under a lease (such as maintaining portions of the premises and 

paying taxes and other expenses), the courts should look to the provisions of the lease to 

determine which party had the legal duty to maintain the portion of the premises where 

an accident occurs.  

 

Because the express provisions of the underlying lease between Landlord and Tenant 

did not require Landlord to maintain the electric panels or HVAC system, the court 

concluded that the lease was unambiguous and that Tenant was legally responsible for 

the maintenance of those components. 

 

With respect to Management Company, the court held that neither the lease nor the 

property management agreement created any legal duty on Management Company to 

maintain, inspect or repair the premises’ electrical or HVAC systems and similarly did 

not create any duty owed to Worth & Co. 

 

With respect to Former Landlord, the court initially noted that generally, a seller of 

property is not subject to liability for an injured third person once the buyer has taken 

possession. The court found that there was no evidence that Former Landlord had 

knowledge of any problem with the electrical panel before Former Landlord sold the 

premises, and that based on the lease agreement itself, the conduct of the parties, and 

the assignment and assumption of liabilities at the time the premises was sold, there was 

no basis for finding Former Landlord liable. 

Goddard Sys. v. Gondal, No. 17-1003-CJB, 2018 U.S. Dist. LEXIS 52945 (D. Del. Mar. 29, 2018)  

Issue:   

 

(1) Whether a landlord violated a contractual obligation not to finance or have any 

interest in a competing school under a franchise agreement after the agreement was 

terminated and the landlord subsequently leased the space to a tenant for operation of a 

school, transferred certain assets to the tenant, offered an alleged below-market rent, 

and failed to collect the tenant’s first month of rent; and  

 

(2) Whether an intervening tenant may be enjoined for claims against the landlord. 

Facts: 

 

Bilal Gondal (“Landlord”) opened a school after purchasing a franchise from Goddard 

Systems Inc. (“Franchisor”), which granted franchises to operate schools. Landlord 

initially leased the school property from Robert Stella but later purchased the land. 

After Landlord’s school failed several quality assessments, Franchisor terminated the 

franchise agreement. Still, Landlord continued operating the school for two months. 
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Soon after, Landlord leased the property back to the previous owner of the land, Robert 

Stella (“Tenant”).  Landlord owed debt to Tenant from past rent. Therefore, Landlord 

gave Tenant the school assets without receiving any initial payment or credit. Landlord 

subsequently closed the franchised school, and Tenant opened a new school in the same 

location with the same teachers and equipment. Tenant leased the land for $14,000 per 

month for the first five years; however, Landlord did not collect the first month of rent 

from Tenant. 

 

The franchise agreement between Landlord and Franchisor included a covenant not to 

compete. The covenant stated that the Landlord shall not “finance” or “have any interest 

in” any competing school. Franchisor sought a preliminary injunction against Landlord 

for allegedly violating the covenant not to compete. Franchisor claimed that Landlord 

financed Tenant’s school by offering Tenant a below-market rent, by not collecting 

Tenant’s first month of rent, and by giving Tenant the school assets without payment. 

Moreover, Franchisor claimed that Landlord had an interest in Tenant’s competing 

school due to Landlord’s lease with the school. Tenant moved to intervene. As a result, 

Franchisor sought a preliminary injunction against Tenant as well. 

Holding:  

 

The court narrowly interpreted the covenant not to compete and denied Franchisor’s 

claim for a preliminary injunction. First, the court held that Landlord was unlikely to 

succeed on the merits because the transfer of assets to Tenant without imminent 

payment from Tenant did not qualify as Landlord financing Tenant. The court defined 

finance as “to raise or provide funds” and noted that Franchisor did not offer a 

definition of “finance” that encompassed the transfer of assets. Also, Franchisor failed 

to provide extrinsic evidence that the parties understood the term “finance” to 

encompass a non-monetary, in-kind transfer of school assets. Furthermore, Franchisor 

failed to provide concrete evidence that Landlord truly offered below-market rent. 

However, Landlord’s failure to collect one month of rent was a closer issue. While the 

court stated that Landlord financed Tenant by not collecting rent, it found this was a 

“relatively small” form of financing.  

 

Second, the court held that Franchisor did not demonstrate irreparable injury because (i) 

the alleged actions by which Landlord violated the franchise agreement and helped 

Tenant’s competing school get started occurred in the past and (ii) there was no 

evidence that Landlord would be involved in future acts that might cause additional loss 

of trade or goodwill.  

 

Third, the court held that Landlord did not have “any interest in” Tenant’s business. The 

court analyzed the dictionary definitions proffered by Landlord, which defined 

“interest” as “a legal share in something; all or part of a legal or equitable claim to or 

right in property” or a “right, title, or legal share in something.” The court stated that 

Landlord had a right to receive rent payments but no legal right to or legal share of 

Tenant’s business itself.  

 

Finally, the court held that Franchisor did not sufficiently provide a basis for enjoining 

Tenant, as an intervenor, pursuant to Fed. R. Civ. P. 65(d)(2), which would permit 

Tenant to be bound by an injunction if it were a successor-in-interest to Landlord or a 

person “in active concert or participation with” Landlord. Franchisor failed to 

demonstrate why Tenant would be a successor-in-interest to Landlord. Furthermore, 

even if the court had enjoined Landlord, the court could not enjoin Tenant because a 

non-party intervenor cannot be enjoined. At most, Tenant could later have been held in 

contempt if Tenant was in “active concert and participation” with Landlord after the 
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Landlord was enjoined. 

Antone Corp. v. Haggen Holdings, LLC (In re Haggen Holdings, LLC), Civ. No. 15-1136, 2017 U.S. Dist. 

LEXIS 139272 (D. Del. Aug. 30, 2017) 

Issue:   

 

Whether a profit-sharing provision in a lease is enforceable where it entitles the landlord 

to 50% of the net profits received by a tenant from an assignment to a third party in the 

tenant’s bankruptcy proceeding. 

Facts: 

 

Haggen Holdings, LLC (“Tenant”) operated a grocery store under a commercial lease 

with Antone Corp. (“Landlord”). The lease contained a profit-sharing provision that 

required Tenant to pay Landlord 50% of any net profits Tenant received from any 

assignment of the lease. Tenant filed for chapter 11 bankruptcy and subsequently filed a 

notice of assignment of the lease. Landlord objected to the notice of assignment, 

arguing that the proposed cure amount was insufficient and that the profit-sharing 

provision must be enforced. Tenant then filed a notice of sale and identified the assignee 

of the lease. Landlord again objected to the sale notice, arguing that Tenant was 

required to comply with the profit-sharing provision.  

 

Tenant argued that the profit-sharing provision was unenforceable because it constituted 

an anti-assignment provision in violation of Section 365(f)(1) of the Bankruptcy Code. 

Landlord argued that the anti-assignment provision was enforceable under the unique 

facts and circumstances of the case, in that the provision was a bargained-for element of 

the lease in exchange for below-market rent. The Bankruptcy Court overruled 

Landlord’s objection and entered the sale order. The Bankruptcy Court held that the 

profit-sharing provision was an anti-assignment provision that was “very much akin, if 

not identical” to profit-sharing provisions previously held to be unenforceable by 

several courts, and found that enforcing the profit-sharing provision would defeat the 

purpose of Section 365(f)(1) and not enable Tenant to realize the full value of its assets. 

Landlord then appealed the Bankruptcy Court’s decision.  

Holding:  

 

On appeal, the court affirmed the Bankruptcy Court’s decision and the sale order. The 

court confirmed that Section 365(f)(1) of the Bankruptcy Code governs not  only 

contract provisions that prohibit assignment, but also contract provisions that restrict or 

condition assignment. The court held that the profit-sharing lease provision in question 

conditioned assignment because it required Tenant to pay to Landlord 50% of net 

profits received through any assignment. Accordingly, the court held that the provision 

was unenforceable under the plain language of Section 365(f)(1). Further, the court 

rejected Landlord’s argument that the profit-sharing provision was enforceable under 

the unique facts and circumstances of the case, including that the provision was a 

bargained-for element of the deal. The court held that the profit-sharing provision was 

unenforceable as a matter of law, stating that a “landlord’s interest must yield to the 

public policy interest of maximizing the value of the estate for the benefit of all 

creditors, notwithstanding the parties’ ‘carefully negotiated bargain’.” 

 

Century III Mall PA LLC v. Sears Roebuck & Co., 2017 U.S. Dist. LEXIS 71114*; 2017 WL 1927737 

(W.D. Pa. May 10, 2017) 

Issue: Whether an arbitration panel exceeded the scope of its authority by allegedly rewriting 

rather than interpreting the terms of a commercial lease. 

Facts: Century III Mall PA LLC (“Landlord”) and Sears Roebuck & Co. (“Tenant”) entered 

into a May 29, 1979 lease with a forty (40) year term pursuant to which Sears 

constructed and maintained an “anchor” store as part of the Century III Mall (the 

“Lease”). Pursuant to Section 6.1 of the Lease, Sears was subject to an “operating 

covenant” requiring that the space be operated as a Sears for the first fifteen (15) years 
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of the term or as another department store for an additional five (5) years of the term. 

Section 6.3(a) of the Lease granted Landlord the option to terminate the Lease if Tenant 

ceased operating a department store. Tenant subsequently discontinued using the 

property as a department store; thus, pursuant to Section 6.3(b)(i) of the Lease 

Agreement, the Landlord was required to pay the Tenant the “depreciated book value of 

its Buildings and Improvements or the appraised fair market value thereof, whichever is 

greater.” The parties disputed the appraised value and sought arbitration by a three-

member panel in accordance with the terms of the Lease. The panel found that both 

appraisers had valued an incorrect property interest, that the depreciated book value was 

greater than the appraised value, and that Tenant had properly established such value. 

Consequently, the panel awarded Tenant $3,937,636 to be paid by Landlord. 

 

Landlord subsequently brought an action seeking vacatur and a stay of enforcement of 

the arbitration opinion, asserting that the arbitration panel exceeded its authority by 

rewriting rather than interpreting the terms of the Lease. Among other things, Landlord 

claimed that the panel “disregarded [Landlord’s] appraisal entirely, without regard to 

the express Lease provisions requiring use and averaging of appraised values” and 

pointed out that the Lease provision explicitly stated that arbitrators are without power 

“to change any terms of [the] Lease or deprive any party of any right provided for 

herein or modify or extinguish any obligation of either party . . . .” Furthermore, the 

Landlord argued that the award the arbitration panel granted Tenant “cannot be 

rationally derived from the Lease because it changed the terms of the Lease and 

deprived [the Landlord] of its express rights.” Tenant filed a motion to dismiss. 

Holding: The Court granted Tenant’s motion to dismiss Landlord’s claim on the grounds that 

Landlord did not offer any reasonable basis for its assertion that the arbitrators exceeded 

their authority. According to the Court, the arbitration panel did not dramatically depart 

from the terms of the Lease: among other things, it determined that neither appraisal 

was in conformance with the Lease and noted that the award would have been based on 

depreciated book value even if it had accepted both appraisals. Thus, and given the 

limited and highly deferential standard of review of arbitration awards under the Federal 

Arbitration Act, the Court granted Tenant’s motion to dismiss, finding that Landlord’s 

assertions regarding the arbitration panel’s authority did not pass muster and that 

Landlord failed to set forth a claim as a matter of law. 

Ross Dress for Less, Inc. v. VIWY, L.P., No. 01 15 0002 9715 (AAA); Ross Dress for Less, Inc. v. VIWY, 

L.P., 12-CV-131 (E.D. Pa. 2012)(affirming AAA award and entering Judgment in favor of Ross); appeal 

pending, Ross Dress for Less, Inc. v. VIWY, L.P., No. 17-3145 (3d Cir. 2017). 

Issue:   

 

Whether a landlord’s failure to notify its tenant of a co-tenancy violation that lasted two 

years entitled the tenant to recoup its overpaid rent during that time, where the tenant 

paid full rent during that time until it learned of the co-tenancy violation, and where the 

lease expressly required the landlord to promptly notify the tenant of any co-tenancy 

violation. 

Facts: 

 

Ross Dress for Less, Inc. (“Tenant”) entered into a lease with its landlord, VIWY, L.P. 

(“Landlord”) in 2007 to lease space in an undeveloped retail shopping center in 

Williamsport, Pennsylvania.  The lease contained certain co-tenancy requirements, and 

entitled Tenant to pay reduced rent in the event such co-tenancy requirements were 

breached. Importantly, the lease required Landlord to “promptly notify Tenant” of any 

co-tenancy violation. 

At the outset of Tenant’s lease, the shopping center’s occupancy levels satisfied the co-

tenancy requirements and there was accordingly no breach thereof.  However, on March 
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8, 2009, an anchor tenant closed its store, which resulted in a breach of the co-tenancy 

provisions.  Landlord did not give Tenant written notice of this violation or of Tenant’s 

right to pay reduced rent. Tenant did not learn of the violation for two years and 

overpaid nearly $500,000 in rent during that time, which amount Landlord refused to 

return on the grounds that Tenant’s overpayments were voluntary.  Tenant sued 

Landlord in federal court and its claims were ordered to arbitration. 

Holding:  

 

Before the American Arbitration Association (“AAA”), Tenant prevailed in part on 

summary judgment and later prevailed following a hearing before a three-member panel 

of the AAA.  The panel specifically found that Landlord’s failure to provide Tenant 

with written notice of the co-tenancy violation negated any argument that Tenant’s 

overpayments were voluntary.  The panel found the opinion of the Tenth Circuit in 

Rockwell Acquisitions, Inc. v. Ross Dress for Less, Inc., 397 Fed. Appx. 424 (10th Cir. 

2010) to be instructive and persuasive.  In that case, the Tenth Circuit held that the lease 

in question placed a duty on the landlord to “promptly notify” the tenant if occupancy 

requirements were not met, and also held that the landlord had the same or better 

knowledge or means of knowledge about the occupancy of the shopping 

center.  Applying Rockwell’s reasoning to Tenant’s case against Landlord, the panel 

found that Landlord’s failure to provide the written notice to Tenant – and given 

Landlord’s superior knowledge of, and access to, the facts – entitled Tenant to recoup 

its overpaid rent. The panel’s reasoning supported the primacy of notice provisions 

attached to co-tenancy clauses, and indicated that landlords will be strictly held to the 

terms of co-tenancy provisions as well as to their knowledge of the composition of their 

shopping center as it bears on satisfying those provisions. 

Due to the existence of the co-tenancy violation, Landlord’s failure to provide Tenant 

notice of the same, and Tenant’s subsequent overpayment, the panel awarded Tenant 

compensatory damages and pre-judgment interest.  It also awarded Tenant post-

judgment interest as well as a large majority of its attorneys’ fees, resulting in a total 

award of approximately $1.9 million.  The District Court affirmed the arbitral award 

and entered judgment in favor of Tenant. Solely on a separate procedural basis (statute 

of limitations), Landlord has appealed that judgment to the Third Circuit, which appeal 

was pending as of July 31, 2018. The decision of the District Court affirming the 

arbitral substantive ruling on co-tenancy has not been appealed.  

FOURTH CIRCUIT 

Rockledge Assocs. v. Transamerica Life Ins. Co., 717 F. App’x 222 (4th Cir. 2018) 

Issue:   

 

(1) Whether a landlord who accepts unpaid rent and re-enters property pursuant to  a 

district court judgment waives its right to appeal the judgment; 

(2) Whether the filing of a complaint in district court constitutes a landlord’s “written 

notice” to terminate a lease; 

(3) Whether a tenant can unilaterally waive a notice provision in a lease requiring notice 

of default prior to termination of the lease.  

Facts: 

 

Rockledge Associates, LLC (“Landlord”), entered into a ground lease with Two 

Rockledge Associates, whose interest in the lease was later foreclosed upon and 

acquired by Transamerica Life Insurance Company (“Tenant”). After Landlord raised 

the ground rent, Tenant chose to “walk away from its leasehold interest” and stopped 

paying rent. Instead of sending a notice of default to Tenant, Landlord filed a claim for 

breach of covenant to collect unpaid rent. Tenant responded, claiming that according to 
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the lease, its defaulted payments should have resulted in termination of the ground lease 

and noting that it had expressly waived its right to notice of default prior to termination. 

Both parties then filed motions for summary judgment seeking a determination as to 

whether Landlord could collect unpaid rent or whether Landlord’s sole remedy was to 

repossess the property.  The district court concluded that Landlord could recover for 

unpaid rent. The district court also concluded that the lease had been terminated because 

the filing of Landlord’s complaint constituted written notice and therefore triggered the 

default provision, which stated that the lease would terminate thirty days after written 

notice of default had been given. The district court determined that because the 

complaint constituted notice, the lease was terminated thirty days after the complaint 

was filed. Thus, the district court concluded that while Landlord could recover for 

unpaid rent, it could only recover unpaid rent until the termination date.
* 

 

Both parties appealed the district court’s determination. Landlord argued that filing the 

complaint was not notice and that, as such, the lease had never been terminated. 

Landlord also argued that in accepting the complaint as written notice, the district 

court’s ruling interfered with Landlord’s ability to recover for unpaid rent since 

recovery required filing a complaint. Tenant cross-appealed, arguing that it had waived 

the notice of default written in the lease. Furthermore, Tenant sought to dismiss 

Landlord’s appeal, claiming that by re-entering the property, Landlord acquiesced to the 

district court’s judgment and therefore waived its right to appeal the district court’s 

decision entirely.  

Holding:  

 

On appellate review, the court denied Tenant’s motion to dismiss and affirmed the 

district court’s ruling. First, the court concluded that Landlord had not waived its right 

to appeal the district court’s judgment under state and federal law. Under Maryland’s 

doctrine of acquiescence, “a voluntary act of a party which is inconsistent with the 

assignment of error on appeal normally precludes that party from obtaining appellate 

review.” However, Landlord’s acceptance of payment for unpaid rent on the judgment 

was not inconsistent with Landlord’s claimed “errors on appeal”—namely, that the 

ground lease had not terminated. Further, under federal procedural law, Landlord had 

not acquiesced to the district court’s judgment because, despite Landlord’s acceptance 

of payment on the judgment, the record did not show that Landlord had indicated to 

Tenant any intention to compromise or “bring the litigation to a definite conclusion.” 

The court did not address Landlord’s re-entry onto the property. 

 

Second, the court held that Landlord’s judicial complaint constituted notice and 

triggered the contractual provision which stated, in relevant part, that in the event of a 

default and after thirty days of written notice, the lease would terminate. The court 

acknowledged that the district court ruling was contradictory since common law indeed 

required Landlord to file a complaint to receive damages for unpaid rent, but when the 

appellate court analyzed the language of the lease, it determined that two provisions in 

the lease contradicted each other and therefore limited Landlord’s appeal. Section 10.1 

stated that the lease “shall terminate without further action from the landlord” while 

Section 12.3 stated Landlord “could pursue common-law remedies” which, by nature, 

required Landlord to file a complaint. These sections made it such that Landlord’s 

pursuit of common-law remedies would, by default, terminate the lease because in 

seeking relief, Landlord would be providing written notice and triggering the 

termination provision. Due to the specificity of Section 10.1, it took precedent over 

Section  12.3 and thus affirmed the court’s conclusion that the lease terminated after 

thirty days of written notice. 
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Finally, on Tenant’s cross-appeal, the court held that Tenant could not unilaterally 

waive the notice provision because the provision benefitted both parties. Although a 

party may waive a provision when it benefits solely that party, it cannot do so if the 

court determines, as it did here, that the provision is beneficial to the other party as well.  

In re Toys “R” Us, Inc., No. 17-34665-KLP, 2018 Bankr. LEXIS 1535 (Bankr. E.D. Va. May 24, 2018). 

Issue:   

 

Whether a debtor-tenant, filing for bankruptcy, can assign its unexpired lease to an 

assignee, where such assignee would violate the exclusivity and tenant mix provisions 

of another lease within the shopping center, and where the underlying debtor-tenant’s 

lease does not contain any anti-assignment provisions or prohibited uses. 

Facts: 

 

Toys “R” Us, Inc. (“Debtor Tenant”) operated a Babies “R” Us from Brea Union Plaza I 

(“Landlord”). After Debtor Tenant filed for bankruptcy, the court approved the auction 

of certain real property, including Debtor Tenant’s lease with Landlord. Debtor Tenant 

sought final approval of the assignment of its lease to Burlington Coat Factory 

(“Assignee”), which sells “off-price” apparel.  Landlord objected to Assignee on the 

grounds that Assignee’s use would violate another tenant’s lease by disrupting the 

shopping center’s tenant mix. The shopping center had 43 tenants, with two existing 

tenants selling “off-price” apparel. The Debtor Tenant’s lease predates the other 

tenant’s lease. Debtor Tenant’s lease did not contain any provisions restricting the use 

of Debtor Tenant’s premises, including by any of Debtor Tenant’s assignees.  

 

The Bankruptcy Code Section 365(b)(3)(C) “preserve[s] the landlord’s bargained for 

protections with respect to the premises of use and other matters that are spelled out in 

the lease with the debtor-tenant.”  The Landlord contended that assigning Debtor 

Tenant’s lease to Assignee would breach the other tenant’s lease. Landlord further 

argued that Debtor Tenant’s assignment would violate Bankruptcy Code Section 

365(b)(3)(D), which has been applied only to enforce defined contractual protections 

but not undefined notions, such as tenant mix.  

Holding:  

 

The bankruptcy court overruled the Landlord’s objections to the proposed assignment of 

Debtor Tenant’s lease.  The court held that Debtor Tenant’s lease did not require any 

compliance with the use restrictions contained in another tenant’s lease. The court 

further found that the assignment would not breach the exclusivity provision in the other 

lease because it applied to the Landlord only if Landlord had “the capacity to do so” and 

the court’s order renders the Landlord unable to comply with the restriction in the other 

lease.  The court also indicated that adding a third “off-price” apparel retailer to a 

shopping center with 43 stores would not upset the tenant mix and balance. 

 

The Court also rejected the Landlord’s claims under 365(b)(3)(C) and 365(b)(3)(D) 

based on legal precedent, which made the sections inapplicable.  

 

In re Toys “R” Us, Inc., No. 17-34665-KLP, 2018 Bankr. LEXIS 1604 (Bankr. E.D. Va. May 31, 2018) 

Issue:   

 

Whether a landlord can reject an assignee’s bid on a bankrupt tenant’s lease based on a 

restricted use clause in the lease. 

Facts: 

 

Toys “R” Us, Inc. (“Debtor Tenant”) leased space from NTH 250 E LLC (“Landlord”) on 

a 50-acre real estate development with 16 buildings owned by the Landlord.  The Debtor 

Tenant’s lease included a restricted use clause that prohibited the sale of automobiles, 

other than toy automobiles, and furniture, excluding juvenile furniture. 

 

Debtor Tenant filed for bankruptcy, and the bankruptcy court ordered an auction of the 

underlying lease. Raymore and Flanagan Furniture (“Assignee”) bid $1,300,000, and 

Landlord secured a backup bid of $50,000 less. Debtor Tenant sought final approval of 
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the assignment of its lease to Assignee, however Landlord objected to the proposed 

assignment and argued that Debtor Tenant cannot assign the lease free and clear of the 

restricted use clause. Debtor Tenant argued that section 365(f) of the Bankruptcy Code 

permits assignment without the use restriction. Both parties agreed that section 365(b)(3), 

which guarantees future performance of all lease provisions, is inapplicable because the 

leased premises were not part of a shopping center.  

Holding:  

 

The bankruptcy court overruled Landlord’s objection to the proposed assignment of 

Debtor Tenant’s unexpired lease. The court held that enforcing the use restriction would 

unduly hamper Debtor Tenant’s ability to assign the lease and would prevent the full 

realization of the value of its assets.  The court indicated that the bidding war, lack of 

definite harm to Landlord from the assignment, and particular circumstances in this case 

compelled its decision. The court reasoned that speculative references to tenant mix 

theory does not outweigh the benefit of the sale to Debtor Tenant’s bankruptcy estate.  

The court also noted that it wished to avoid a chilling effect on future competitive bidding, 

and that section 365(f) has a strong Congressional objective to maximize value in Debtor 

Tenant’s estate for creditors.  

Hartford Fire Ins. Co. v. Ninja Jump, Inc., CCB-17-0183, 2017 U.S. Dist. LEXIS 81828 (D. Md. May 30, 

2017) 

Issue:   

 

Whether a subrogation action brought by a landlord’s insurer against a tenant is barred 

by lease terms that imply, though never explicitly state, that the landlord’s property 

insurance will cover loss due to fire. 

Facts: 

 

Mary M. Martin (“Landlord”) leased a building to Jumpy Bounce, LLC (“Tenant”). A 

motor used by Tenant caused fire damage to the property. Landlord’s insurer, Hartford 

Fire Insurance Co. (“Insurer”), which insured both Landlord and the building, paid 

Martin $630,915.53 to compensate for the damage. Insurer then brought a subrogation 

action against Tenant claiming Tenant was negligent. Tenant filed a motion to dismiss, 

claiming that the lease precluded recovery because Landlord and Tenant agreed that 

Landlord’s insurance policy would be the sole source of funds to address fire losses.  

 

Tenant argued that both the property insurance section and the fire insurance section of 

the lease precluded the subrogation action. The property insurance section of the lease 

required Tenant to pay its “proportionate share” of the property’s annual expenses for 

“Landlord’s property insurance.” Under the fire insurance section of the lease, Tenant 

agreed “to do nothing to contravene the policy or policies of fire insurance by the 

Landlord” or to increase those fire insurance policy rates.  

Holding:  

 

The court held that the subrogation claims against Tenant to recover for fire damages 

were barred by the lease terms requiring Tenant to cover a share of Landlord’s property 

insurance. The court reasoned that such terms amounted to an “implied agreement” that 

Landlord would maintain fire insurance, because “general property insurance coverage 

anticipates fire coverage in particular.” Furthermore, the court noted that the 

requirement for the Tenant to pay its share of Landlord’s property insurance premiums 

suggested that Landlord’s insurance was also for Tenant’s benefit and would relieve 

Tenant of the responsibility to pay for damages caused by its own negligence. The court 

also noted that the fire insurance provisions constituted an implied commitment from 

Landlord to maintain fire insurance because the provision requiring Tenant “to do 

nothing to contravene the policy or policies of fire insurance by the Landlord” 

anticipated that Landlord would maintain fire insurance in the first place. Thus, the 

court granted Tenant’s motion to dismiss Insurer’s subrogation claims against Tenant. 



LANDLORD & TENANT 

DMEAST #35150159 v1 Federal Cases 

17 

Swift Beef Co. v. Alex Lee, No. 5:17-cv-00176, 2017 U.S. Dist. LEXIS 171564 (W.D.N.C. Oct. 17, 2017) 

Issue:   

 

Whether a tenant can succeed on a motion for preliminary injunction if its landlord 

threatens to immediately terminate a lease that requires termination to be preceded by 

notice and an opportunity to cure alleged deficiencies. 

 

Facts: 

 

In 2014, Swift Beef Co. (“Tenant”), a meat supplier, and Alex Lee, Inc. (“Landlord”), 

entered into a lease agreement and a purchase agreement for a processing and packaging 

facility (the “Agreements”).  The Agreements had ten-year terms.  Pursuant to the 

Agreements, Landlord leased the facility to Tenant, and Tenant supplied Landlord with 

its line of meat.  The Agreements were cross-defaulted, such that if a party defaulted 

under one agreement, both Agreements would be terminated.  The Agreements entitled 

Tenant to a 30-day notice and cure period before Landlord could exercise its right to 

terminate. 

 

In 2017, Landlord emailed Tenant that it wanted to terminate the lease, but did not 

indicate that Tenant breached the Agreements.  Four days later, Tenant offered to 

purchase the facility from Landlord based on Tenant’s alleged right of first refusal 

under the Agreements.  Landlord responded with a counter-offer, and argued that 

Tenant only had a right of first offer.  Along with its counter-offer, Landlord also 

alleged that Tenant was in breach of the Agreements, but provided no details about the 

alleged breach.   

 

A month later, Landlord sent a letter to Tenant that described the specific ways Tenant 

breached the Agreements.  Two weeks later, Landlord told Tenant that it would 

immediately terminate the lease and commence eviction proceedings if Tenant did not 

purchase the facility pursuant to the terms of Landlord’s counter-offer.   

 

Tenant brought a motion for preliminary injunction against Landlord, alleging that 

Landlord anticipatorily breached the Agreements.  Tenant argued that Landlord’s threat 

to evict constituted anticipatory breach because it was not preceded by appropriate 

written notice and an opportunity to cure.  Tenant also claimed it would suffer 

irreparable harm through the loss of goodwill and business opportunities as a result of 

eviction.  

 

Holding:  

 

The court granted Tenant’s motion for preliminary injunction.  To succeed on its 

motion, Tenant needed to show that (1) it was likely to succeed on the merits of the 

underlying claim, (2) it was likely to suffer irreparable harm without preliminary relief, 

(3) the balance of equities tipped in its favor, and (4) an injunction was in the public 

interest.   

 

The court held that Tenant’s claim for anticipatory breach could succeed on the merits. 

Although the court agreed that Landlord presented evidence indicating Tenant failed to 

perform its obligations under the Agreements, the court noted that, without written 

notice and a 30-day opportunity to cure, the Agreements could not be terminated.  The 

court next concluded that Tenant would suffer irreparable harm by losing its goodwill 

and customers as a result of the threatened eviction, which far outweighed the minimal 

harm Landlord would suffer as a result of the preliminary injunction.  Finally, the court 

held that there was a strong public interest in “enforcing and protecting valid contacts,” 

including lease agreements. Ultimately, the court ruled that Landlord anticipatorily 

breached the Agreements by threatening to terminate the Agreements without first 

complying with the 30-day notice and cure requirements. 
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Holly Hill Mall v. Sears, Roebuck, & Co., No. 1:16CV1131, 2017 U.S. Dist. LEXIS 20492 (M.D.N.C. Feb. 

14, 2017). 

Issue:   

 

(1) Whether a commercial lease in which rent is determined solely from the tenant’s 

sales includes an implied covenant from tenant to operate its business in a commercially 

reasonable manner; and 

 

(2) Whether summary ejectment is an available landlord remedy in the event a tenant 

breaches its lease.  

 

Facts: 

 

Sears, Roebuck, & Co. (“Tenant”) and Holly Hill Mall, LLC (“Landlord”) entered into 

a lease for a 65,000 square foot retail space. The lease required Tenant to pay 

percentage rent only, with no minimum amount of fixed rent required; and, to facilitate 

the percentage rent payments, Tenant was required to provide Landlord with a statement 

of Tenant’s sales each month. The lease entitled Landlord to terminate the lease if 

Tenant failed to meet its reporting obligations and did not otherwise cure the default 

within a 15-day notice and cure period. 

 

Landlord subsequently alleged that Tenant breached the lease because, among other 

reasons: (1) Tenant failed to provide the required sales reports for four separate months; 

and (2) Tenant failed to “operate in a commercially reasonable manner,” with respect to 

which Landlord argued that every lease in which rent is based on total sales includes an 

implied duty on the tenant to operate in a commercially reasonable manner. Based on 

these allegations, Landlord brought a claim for summary ejectment and breach of 

contract. In response, Tenant filed a motion to dismiss.     

Holding:  

 

The court granted Tenant’s motion in part and denied it in part. It refused to dismiss the 

breach of contract and summary ejectment claims based on Tenant’s failure to provide 

the sales reports. However, the court granted Tenant’s motion to dismiss the claim 

based on an implied duty to operate a business in a commercially reasonable manner. 

The court noted that North Carolina courts do not recognize an implied duty to operate a 

business in a commercially reasonable manner.  

 

The court also held that a breach of a lease can only serve as a basis for summary 

ejectment if the lease provides for the termination or reserves to the landlord a right of 

reentry because of a breach. The lease expressly granted Landlord the right to terminate 

the lease and reenter the property if Tenant breached the lease and failed to cure the 

breach within a 15-day notice and cure period. Because Tenant’s failure to provide the 

sales reports was a breach of the lease, and because Tenant failed to cure within the 

requisite period of time, the court ruled that summary ejectment was proper. 

FIFTH CIRCUIT 

None. 

SIXTH CIRCUIT 

Developers Diversified of Tennessee, Inc. v. Tokio Marine & Fire Ins. Co., 722 Fed.App. 450 (6
th
 Cir. 

2018) 

Issue:   

 

(1) Whether Landlord failed to maintain and repair the roof as required by the Lease; 

 

(2) Whether Landlord failed to remediate construction defects as required by the Lease; 
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(3) Whether constructive notice of construction defects in retail building’s roof drainage 

system, that caused partial roof collapse over retail space leased by the Tenant, was a 

prerequisite to liability under repairs and maintenance and governmental regulations in 

the lease agreement. 

Facts: 

 

Sports Authority, Inc. (“Tenant”) entered into a commercial lease agreement with 

Hendon Investments (“Hendon”) to lease a retail space in a yet-to-be-built shopping 

center.  Construction of the shopping center was completed and Tenant occupied the 

leased premises. Tokio Marine & Fire Insurance Co. (“Insurer”) insured Tenant for the 

duration of the lease term.  

 

Hendon entered into a purchase and sale agreement with Developers Diversified of 

Tennessee, Inc. (“Landlord). Pursuant to the agreement, Hendon assigned and Landlord 

assumed Tenant’s lease. The “Assignment and Assumption of Leases” between Hendon 

and Landlord provided that Landlord “assumes and agrees to perform all the terms, 

covenants, obligations and conditions of the lease… in respect of the period from and 

after the date of this Assignment.” 

After acquiring the shopping center, a severe rain storm caused part of the roof over 

Tenant’s store to collapse and merchandise was damaged.  Insurer covered the loss of 

the merchandise and, as Tenant’s subrogee, asserted a right to reimbursement from the 

Landlord. Landlord then brought a declaratory-judgement action to determine its 

obligations to Insurer, claiming that Tenant had not provided it with notice that the roof 

was in need of repair, and, therefore, Landlord was not in default of the lease’s covenant 

to repair.  

Holding:  

 

The Court held that Landlord had no duty to pay Insurer for any subrogated damages. 

 

First, there was no evidence that any of the retail building’s roof outlets for draining 

water were completely blocked or clogged at the time of the partial roof collapse (no 

blocking or clogging on the roof was observed or reported either before or after the 

collapse by anyone during pre-collapse roof inspections), and, thus, the landlord did not 

breach the lease agreement by failing to correct defects in the roof’s drainage system or 

failing to maintain the roof.   

 

With regards to the issue of constructive notice of construction defects, the court held 

that although the lease provisions were silent regarding any notice requirement, the 

lease did not conflict with common-law rule requiring some notice of need for repairs 

by tenant.  Thus, because no notice was provided, Landlord is precluded from liability 

under the repairs and maintenance and governmental regulations provisions in lease 

agreement.  

CHS, Inc. v. Yellow Banks River Terminal, LLC, 2017 WL 4542225 (E.D. Mich. 2017). 

Issue:   

 

(1) Whether, “the mere fact that a provision in a contract uses the term ‘indemnity or 

indemnification’ [automatically] restricts that provision to third-party claims; 

 

(2) if such a provision is not limited to third-party claims, does such a provision require 

that the party to the contract act with ordinary or gross negligence. 

Facts: 

 

CHS, Inc. (“Tenant”), is a farmer-owned cooperative whose business includes 

purchasing fertilizer and distributing it to customers. Yellow Banks River Terminal, 

LLC., (“Landlord”) operates a full-service river terminal located on the Ohio River. 

Tenant agreed to finance the construction of a new fertilizer storage warehouse at the 

Landlord’s terminal. Thus, Tenant and Landlord entered into a Ground Sublease 

Agreement and an Operating Agreement.  
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Under the Ground Sublease, Tenant agreed to lease certain real estate from Landlord at 

the terminal with the purpose of storing fertilizer. Under the Operating Agreement, 

Landlord agreed to “provide [Tenant] with services to unload wholesale fertilizer 

products from river barges, to store and safeguard these products inside warehouses.” 

 

While Landlord was fulfilling its duty under the Operating Agreement of unloading the 

wholesale fertilizer, Landlord’s employee parked a font-end loader, used to provide the 

unloading services, inside the Tenant’s warehouse. The front-end loader ignited a fire 

inside the new warehouse causing damage to the warehouse and the fertilizer. 

 

Tenant demanded that Landlord pay to remedy all the fire damage. Landlord refused. 

Tenant however, obtained quotes for the remediation work, hired a contractor and 

forwarded the quote for the work to Landlord. Landlord again refused to pay. Tenant 

brought a civil suit against Landlord alleging breach of the Operating Agreement, 

breach of the Ground Sublease, and negligence.  

 

Tenant alleges that under the Ground Sublease and the Operating Agreement, Landlord 

contractually agreed to indemnify Tenant and hold it harmless for all losses incurred by 

Tenant as a result of fire. Landlord disagrees arguing that the contractual indemnity 

provisions do not apply to this case because (1) indemnity provisions apply only to 

third-party claims and (2) if such a provision does not apply exclusively to third-party 

claims, then it requires that Landlord act with ordinary or gross negligence.  

Holding:  

 

The court held that absent an express limitation to third-party damage, courts in Ohio 

and the Sixth Circuit will read indemnification clauses to apply to damages caused by a 

party to the contract, explaining that if a party wishes to narrow an indemnification 

clause to third-party damage, it is obligated to limit the scope of the clause expressly.  

 

Moreover, the court held that Landlord’s obligation to hold harmless and indemnify 

Tenant under the relevant portion of the Operating Agreement and the Ground Sublease 

is not conditioned on a finding of Landlord’s ordinary or gross negligence. Instead, 

indemnification under these provisions is required upon a showing that the loss was 

caused by an act, omission, or provision of services to Tenant by Landlord.  

SEVENTH CIRCUIT 

None. 

EIGHTH CIRCUIT 

Davenport Chester, LLC v. Abrams Properties, Inc, 870 F.3d 852 (8th Cir. 2017) 

Issue: Whether, under Iowa law, a tenant must pay damages to a landlord to repair the leased 

premises and to acquire the parcel adjacent to the leased premises because Tenant built 

its store outside the property line. 

Facts: Abrams Properties, Inc. (“Tenant”) entered into an agreement with S. S. Kresge 

Company to construct a K-Mart store on Tenant’s land in Davenport, Iowa, with the 

intention of leasing the store to K-Mart while managing it on their behalf.  Tenant 

subsequently sold its land to the predecessor to Davenport Chester, LLC (“Landlord”) 

and Landlord and Tenant entered into a lease agreement commencing on the date K-

Mart’s occupancy began.  Tenant managed the store for K-Mart, collected rent from K-

Mart and paid rent to Landlord in accordance with the relevant leases. 
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The lease was effectively terminated on September 12, 2012, by Landlord due to 

Tenant’s failure to pay the June 2012 rent. Consequently, Landlord retook possession of 

the property, and its inspector determined that the store needed repairs that would cost 

more than two million dollars.  

 

Landlord alleged that the lease agreement obligated Tenant to pay for these repairs. 

Additionally, in selling the property to a third party, Landlord discovered that Tenant 

built the store at least five (5) feet outside the property line. Landlord purchased that 

parcel to remove a cloud on the title and close the sale. 

Holding: The appellate court concluded that, under Section 26.01, the district court properly 

interpreted that Landlord’s “sole remedy” was lease termination. Thus, Landlord could 

not recover the alleged contract damages. The appellate court further concluded that 

Landlord’s claim for waste also failed, due to the parties’ express contract for that 

liability in the relevant sections of the lease. Specifically, the court found that if Tenant 

failed to maintain the store in good order, the lease agreement gave the Landlord two 

potential remedial options. Under Section 13.01, the Landlord could perform the 

Tenant’s duties and count any expenditures as “additional rent” for which the Tenant 

would be liable, a remedy the Landlord never invoked. Or the Landlord could exercise 

its right to terminate the lease under Section 26.01, take over Tenant’s store 

management role, and receive K-Mart’s entire rent payments. Therefore, Section 26.01 

provided the Landlord with a “sole remedy” that protected its ability to maintain a lease 

relationship with K-Mart while the store was viable but limited Tenant’s liability 

exposure to lease termination and payment of the rent it owed Landlord.  

Orion Investments Edina, LLC v. Fresenius Mgmt. Servs., Inc., No. 17-CV-0441 (PJS/FLN), 2017 WL 

1401284 (D. Minn. Apr. 19, 2017) 

Issue: Whether the Landlord breached the lease by commencing a major construction project 

that generated so much noise that Tenant’s employees could no longer do their work. 

Facts: Plaintiff Orion Investments Edina, LLC (“Landlord”), leased office space to defendant 

Fresenius Management Services, Inc. (“Tenant”). The Landlord then started a 

construction project near the Tenant’s leased premises. Tenant alleged that the 

construction created so much noise that the employees could no longer conduct 

business. After complaining to the Landlord about the noise, the Tenant terminated the 

lease effective November 21, 2016.  

 

The Landlord brought suit against Tenant, alleging that Tenant had no right to terminate 

the lease and sought to recover almost $300,000 in rent. Tenant counterclaimed, 

alleging that Landlord breached the lease agreement and thereby forfeited its payment 

of rent.  

Holding: The District Court found that the Tenant adequately pleaded a breach-of-contract claim 

by pleading that the Landlord created so much noise in the course of its construction 

project that it could not use the leased premises to conduct its business.  

 

The court further concluded that the Tenant adequately pleaded a claim of constructive 

eviction, which, under Minnesota law, “occur[s] when the beneficial enjoyment of 

[leased premises] by the lessee is so interfered with by the landlord as to justify an 

abandonment.” Specifically, the court reasoned, that under Minnesota law, a Tenant 

may terminate a lease if the landlord commits a material breach of that lease, which 

occurs if “one of the primary purposes” of the contract is violated.  Consequently, the 

court noted that when a material breach has occurred, the non-breaching party is 
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excused from further performance and may sue for damages. Thus, the “primary 

purpose” of the lease agreement in the present case was to provide space for the Tenant 

to conduct its business. Therefore, Tenant provided sufficient evidence that the 

Landlord’s construction alleviated Tenant from its obligation to pay rent. 

NINTH CIRCUIT 

Hale Bros. Inv. Co., LLC v. StudentsFirst Inst., No. 216CV02284JAMEFB, 2017 WL 590255, at *1 (E.D. 

Cal. Feb. 14, 2017) 

Issue:  

 

(1) Whether the tenant committed a breach of contract, a fraudulent transfer, fraud, civil 

conspiracy, and unfair competition by merging with another company;    

  

(2) Whether landlord stated a common count claim against the tenant.   

Facts:  StudentsFirst and StudentsFirst Institute (“Tenant”) signed a sixty-seven-month lease 

(the “Lease”) with Hale Bros. Investment Company (“Landlord”) in October 2011. The 

Lease was to terminate in October 2017. Landlord also leased twelve parking spots to 

Tenant.  

 

In April 2016, Tenant informed Landlord that it planned to (1) cease business 

operations; (2) transfer all assets to a third party, 50CAN Inc. (“50CAN”); (3) vacate 

the office; and (4) dissolve. Tenant also informed Landlord that it would stop paying 

rent in July 2016. 

 

Tenant did not disclose to Landlord that Tenant would be merging with 50CAN. The 

merger between Tenant and 50CAN took place in March 2016 and during this time 

50CAN assumed all obligations and liabilities of Tenant under the Lease. Tenant 

vacated the property and stopped paying rent. 

 

Landlord sued Tenant and 50CAN for breach of contract, fraudulent transfer, fraud, 

civil conspiracy, common counts, and for violating the California Business & 

Professions Code § 17200 (unfair competition). Landlord also requested declaratory 

relief. Tenant and 50CAN moved separately to dismiss these claims. 

Holding:  The court denied 50CAN’s motion to dismiss over the breach of contract claim because 

Landlord established that a contract was formed between Landlord and 50CAN when 

50CAN assumed all of Tenant’s obligations and liabilities under the Lease. The court 

also found that when Tenant breached the Lease by transferring its rights to 50CAN, the 

Lease was not automatically terminated.  

 

The court denied Tenant’s motion to dismiss the fraudulent transfer claim because 

Landlord established with particularity that Tenant made a transfer “with actual intent 

to hinder, delay, or defraud any creditor of the debtor.”   

  

The court denied 50CAN’s motion to dismiss the fraudulent transfer claim because 

Landlord met the requirements against Tenant, which mandated a heightened pleading 

requirement. The court reasoned that since the heightened pleading was met then the 

lower pleading requirement against 50CAN was also met.  

 

The court dismissed with prejudice the claim of fraud against Tenant. The court 

concluded that Landlord met the first requirement for a fraud claim under the 

concealment theory by establishing that Tenant had a legal duty to disclose facts. 

However, the court found that Landlord did not overcome the second requirement 
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because Landlord failed to overcome the economic loss rule.  

 

The court dismissed with prejudice the claim of civil conspiracy against both Tenant 

and 50CAN. The court concluded that while Landlord asserted that it alleged a 

conspiracy to commit a tort, Landlord in fact was asserting a conspiracy to commit a 

breach of contract. In California, the court reasoned “a party cannot be held liable in 

tort for conspiracy to interfere with its own contract.”  

 

The court held that the common count claim failed as a matter of law against both 

Tenant and 50CAN. The court found that Landlord failed to state a common count 

claim because Landlord was using the common count allegation to seek damages for 

breach of contract. By seeking damages for breach of contract, Landlord did not satisfy 

the indebtedness requirement for stating a common count claim. Citing California law, 

a plaintiff, who is seeking a common count claim based on an express contract, cannot 

establish the element of indebtedness if the plaintiff is seeking damages for breach.  

 

The court dismissed with prejudice the unfair competition claims against Tenant and 

50CAN. The court found that Landlord was alleging a claim that did not involve the 

public or an individual consumer. Instead, the claim only involved a commercial matter 

between contracting parties. The court reasoned that the statute was created to protect 

the public and individual consumers, not contracting parties to a commercial deal, thus 

Landlord was alleging a claim outside of the scope of the statute.   

 

The court dismissed with prejudice the claim for declaratory relief against Tenant and 

50CAN. The court concluded that Landlord was not seeking a determination of the 

parties’ rights and obligations but was seeking a remedy for breach of contract. The 

court reasoned that a remedy for breach of contract would be adequately addressed by a 

breach of contract claim and not by a declaratory relief claim.  

Farina Focaccia & Cucina Italiana, LLC v. 700 Valencia St. LLC, No. 15-CV-02286-JCS, 2017 WL 

745871, at *1 (N.D. Cal. Feb. 27, 2017) 

Issue:  

 

Whether Tenant exercised the option to renew under the lease and is therefore legally 

entitled to remain in possession of the commercial property. 

Facts: On May 30, 2010, 700 Valencia St. LLC (“Landlord”) and Farina Focaccia & Cucina 

Italiana, LLC (“Tenant”) signed a five-year commercial lease (the “Lease”) for the 

property located at 700 Valencia Street, where Tenant operates a restaurant. The Lease 

contained two options to renew for an additional five-years following the original term 

of the Lease. The option renewal period for the first option period was October 31, 

2014 to January 31, 2015. The Lease also contained a provision against subleasing 

without the consent of Landlord. 

 

The sublease provision became an issue when an agent of Tenant, James Kostelini, filed 

the application for the restaurant’s liquor license with the California Department of 

Alcoholic Beverage Control (“ABC”) in his name. On January 7, 2013, ABC requested 

Landlord to provide a copy of the lease to demonstrate that Kostelini was a tenant. 

Landlord testified that he did not receive those letters. 

 

On October 7, 2013 the Tenant then requested that Landlord modify the Lease and 

replace Tenant with “James Hugo Kostelini (doing business as Farina Pizza & Cucina 

Italiana)” so that the liquor license would be approved. Landlord responded stating that 

their legal department did not recommend adding Kostelini to the Lease.  
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 On October 12, 2013, Kostelini sent to ABC a copy of a sublease signed between 

Tenant and Kostelini. In November 2014, Tenant prepared a letter to exercise the option 

to renew. There were factual issues concerning whether Tenant sent the letter exercising 

its option to renew through certified mail to Landlord. In March 2015, Landlord sent a 

notice of expiration and non-renewal of the Lease. Landlord instructed Tenant that the 

Lease would expire in April 2015 and would not be renewed.  

Holding:  The court held that Tenant was not legally entitled to remain in possession of the 

commercial property. The court found that by a preponderance of evidence the Tenant 

did not send the option to renew through certified mail. The court cited California law, 

stating that to exercise an option to renew, the exercise must strictly comply with the 

terms expressed in the option. The court reasoned that since Tenant did not establish 

that it sent the option to renew through certified mail, the Tenant did not strictly comply 

with the Lease terms and thus did not exercise the option to renew.  

 

The court also found that Tenant was in default under the Lease because Tenant failed 

to obtain written consent from the Landlord to sublease the property and thus materially 

breached the contract. In California, a lease is only terminated by breach if the breach is 

material, substantial, or total. The court concluded that the breach was material.  

First City Pac., Inc. v. Home Depot USA, Inc., 719 F. App’x 689 (9th Cir. 2018) 

Issue:  Whether claim preclusion applies to the landlord’s declaratory relief claim.  

Facts:  First City Pacific, Inc. (“Landlord”) and Home Depot USA, Inc. (“Tenant”) signed a 

commercial lease (the “Lease”). The Lease contained a formula which provided for 

periodic increases in rent according to the Consumer Price Index as well as other 

matters. The Lease also included a provision that caused rent to “reset” to a fraction of 

the then-prevailing fair market rent in 2009.  

 

In 2009, the parties disagreed on how to calculate fair market rent. The parties agreed to 

arbitration over the dispute. For the dispute over the meaning of fair market rent, the 

arbitrator found that all the economic terms of the Lease and of all comparable 

properties should be considered in the appraisal of the fair market rent. For the dispute 

over the exact amount of the fair market rent, the arbitrator did not side with either 

Landlord or Tenant but came up with an amount that closely resembled the amount the 

Tenant presented. Landlord did not dispute the arbitral award.  

 

In 2012, Landlord sought declaratory relief on whether the accumulated rent increases 

related to the Consumer Price Index were included in the rent “reset” of 2009. Tenant 

moved for summary judgment citing claim preclusion and equitable estoppel on the 

earlier arbitrations. The district court denied the motion for claim preclusion, explaining 

that the arbitration fell under the declaratory relief exception to claim preclusion. The 

district court granted summary judgment on equitable estoppel finding that Landlord 

should have raised the issue in arbitration. Landlord appealed.  

Holding:  The court held that Landlord’s claim was barred by claim preclusion. The court found 

that Landlord’s claim did not fall under the declaratory relief exception to claim 

preclusion because Landlord was not seeking additional relief. Instead, the court found 

that Landlord sought to re-litigate an issue that was already decided by arbitration. The 

court found that the arbitral award had already clarified that fair market rent included all 

“economic terms” and thus the accumulated rent increases were included in the award.  

Boca Park Marketplace Syndications Grp., LLC v. Ross Dress for Less, Inc., No. 216CV01197RFBPAL, 

2018 WL 1524432, at *1 (D. Nev. Mar. 28, 2018) 

Issue: (1) Whether the co-tenancy provision acts as liquidated damages or a penalty;  
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(2) Whether the landlord is estopped from challenging the co-tenancy provision.  

Facts:  Boca Park Marketplace Syndications Group, LLC (“Landlord”) and Ross Dress for 

Less, Inc. (“Tenant”) signed a commercial lease (the “Lease”) dated November 1, 2000. 

The Lease was for a ten-year period but with four five-year options to extend. The 

Lease required Tenant to fulfill two payment requirements: minimum rent and 

reimbursements.  

 

Tenant’s minimum rent obligation was to increase at five-year intervals.  The 

reimbursement obligation contained three categories: (1) Tenant’s Pro Rata Share of the 

Common Area Charges, or 10%, payable annually; (2) Tenant’s Pro Rata Share of the 

Tax Bill, payable annually; and (3) Tenant’s Pro Rata Share of the premium for the 

casualty insurance, payable annually.  

 

Tenant’s obligation to pay rent and reimbursements was conditioned on a co-tenancy 

provision. The co-tenancy provision dictated that three co-tenants were to occupy 

specific locations of the property near the Tenant. The Lease stated that if any of the co-

tenants left their locations, then Tenant could pay “substitute rent” instead of “minimum 

rent.” 

 

Substitute rent was defined as “the lessor of (a) minimum rent, or (b) two percent of 

Tenant’s Gross Sales during the preceding month.”   

 

In 2015, one of the three co-tenants left. Following the co-tenant’s departure, Tenant 

and Landlord amended the lease. Tenant agreed to replace the vacancy with a new co-

tenant. The new co-tenant vacated the property shortly thereafter. In March 2016, 

Tenant notified Landlord that it would begin paying “substitute rent” instead of 

“minimum rent” and requested a refund of $158,047.48 which Tenant claimed to have 

overpaid.   

 

Landlord argued that Tenant was required to pay “minimum rent.” Tenant continued to 

pay minimum rent but under protest. In April 2016, Landlord filed a complaint against 

Tenant seeking a declaratory judgment and breach of contract. Tenant filed an answer 

and a counterclaim to the complaint. 

 

In May 2017, Landlord filed a motion for summary judgment. Tenant responded and 

also filed a motion for summary judgment.  

Holding:  The court denied both Landlord’s and Tenant’s motions for summary judgment. The 

court explained that it could not rule on whether the co-tenancy provision acted as a 

penalty or as liquidated damages because such a determination is an equitable decision 

that cannot be decided as a matter of law on summary judgment.  

 

The court held that even though Landlord signed the first amendment to the lease, 

Landlord was not estopped from filing a claim over the co-tenancy provisions.  

Lacey Marketplace Assocs. II LLC v. United Farmers of Alberta Coop. Ltd., 720 F. App’x 828 (9th Cir. 

2017) 

Issue:  (1) Whether the tenant committed tortious interference against the landlord;  

 

(2) Whether the tenant committed fraud;  
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(3) Whether the landlords’ damages for lost rent and re-tenanting costs can be offset by 

the rent the landlords received from the replacement tenants. 

Facts: Lacey Marketplace Associates II and Burlington Retail (“Landlords”) entered into lease 

agreements for their respective properties with Sportsman’s Warehouses, Inc. 

(“Tenant”).  

 

In 2008, Tenant used fifteen of their retail stores as collateral for a loan with United 

Farmers of Alberta (“UFA”). Among the fifteen stores were the stores leased from 

Landlords. UFA created a subsidiary to accept the collateral. The subsidiary was 

originally called UFA Holdings, Inc. but was changed to Wholesale Sports USA, Inc. 

(“Wholesale”). Tenant filed for bankruptcy and Wholesale began to operate the stores.  

 

In 2012, Tenant finished its bankruptcy proceeding and entered discussions with UFA, 

Alamo Group, LLC (“Alamo”), and Don Gaube, the owner of Alamo.  Tenant, UFA, 

and Alamo signed a Master Transaction Agreement (the “Agreement”), where 

Wholesale sold its assets including the inventory and fixtures from all of its fifteen 

stores to Tenant. Tenant also acquired nine of the fifteen leases. Landlords’ leases 

remained with Wholesale.  

 

The Agreement dictated that after receiving the purchase amount from Tenant, 

Wholesale would transfer the money to UFA. Wholesale would only have the 

remaining leases and no other assets. The Agreement then dictated that UFA would 

transfer all of Wholesale’s stock to Alamo for one dollar. The closing date for the 

Agreement was scheduled as March 11, 2013.  

 

Prior to the closing date, Landlords found out about the Agreement and filed suit. 

Alamo did not want to close amidst litigation. Tenant, Wholesale, UFA, and Alamo 

amended the Agreement. The amendment dictated that UFA and Tenant would cover 

six months of rent for the Lacey Marketplace lease for Alamo.  Tenant and Alamo 

entered into a side agreement where Tenant would cover two months of rent for the 

Burlington Retail lease for Alamo. No restrictions were placed on these payments.  

 

The Agreement was closed on March 11, 2013.  

 

Don Gaube attempted to find replacement tenants or purchasers of the Lacey 

Marketplace and Burlington Retail stores but was unsuccessful. After April 2013, 

Wholesale stopped rental payments for the Lacey Marketplace lease. In June 2013, 

Wholesale stopped rental payments for the Burlington Retail lease. Tenant removed all 

the inventory, furniture, fixtures, and equipment from the Lacey Marketplace and 

Burlington Retail stores. Landlords found new tenants for their respective stores.
 *
   

 

Landlords sued Wholesale for breach of contract and misrepresentation. Landlords sued 

Alamo, Don Gaube, Tenant, and UFA for tortious interference. Landlords sued 

Wholesale, Alamo, Don Gaube, Tenant, and UFA for fraudulent transfer. Landlords 

brought claims against UFA for promissory estoppel and piercing the corporate veil.  

 

The district court granted in part and denied in part the parties’ motions for partial 

summary judgment and denied Landlords’ motion for an award of prejudgment interest 

following a jury verdict in their favor. The district court granted in part and denied in 

part the motions for judgment as a matter of law and for a new trial brought by Tenant. 

Landlords appealed.  
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*The facts in this summary are taken from the district court opinion. 

Holding:  The court affirmed in part, reversed in part, and remanded.   

 

The court held that UFA could not challenge the district court’s grant of summary 

judgment to Tenant on the tortious interference claim. The court found that UFA had 

previously admitted liability and was now contradicting its prior argument.  

 

The court found that the lower court erred in granting judgment as a matter of law to 

Tenant on the Uniform Fraudulent Transfer Act (UFTA) claim. Since there were factors 

present that could establish fraud, the granting of the judgment as a matter of law was 

inappropriate.  

 

The court affirmed the lower court’s decision that the rent the Landlords received from 

new tenants should not be used to offset the Landlords’ damages for lost rent and 

finding a new tenant.  

 

In Washington, when a landlord finds a replacement tenant to take over the lease of a 

defaulting tenant and the replacement tenant pays more for rent, the defaulting tenant is 

not entitled to claim that the excess should offset the rent it owes. The court reasoned 

that only the landlord should benefit from the breach of a tenant and the defaulting 

tenant should not.   

 

The court affirmed the lower court’s decision in finding that the change in property 

value did not affect the damages that were owed.   

 

The court affirmed that the lower court did not abuse its discretion when it held that the 

Landlords were not entitled to prejudgment interest. Since the damages for breach of 

contract, tortious interference and UFTA claims all depend on a jury’s discretion, an 

award for prejudgment interest would be inappropriate. 

Workshops Portland Carson, L.L.C. v. Carson Oil Co., No. 3:15-CV-01234-AC, 2017 WL 1115164, at *1 

(D. Or. Mar. 24, 2017) 

Issue:  (1) Whether the tenant relying on an email constituted promissory estoppel;  

 

(2) Whether the landlord breached the implied covenant of good faith and fair dealing by 

not offering the tenant an opportunity to negotiate an extension of the lease.  

Facts:  Workshops Portland Carson, L.L.C. (“Landlord”) bought property from Carson Oil Co., 

Inc. (“Tenant”) in 1998 but then leased back a portion of the property to Tenant. The 

lease included a ten-year term with two five-year options to extend.  

 

In 2007, Tenant exercised the option to extend for five years. In 2013, the period to 

exercise the second option passed and Tenant did not extend for another five years, and 

the lease terminated. However, Tenant wished to remain on the property. Tenant became 

a holdover tenant on a month-to-month basis. In May 2013, Tenant and Landlord began 

working on a draft lease for a one-year term that would be effective April 1, 2013 and 

end on March 31, 2014. Tenant requested that the draft lease include an option to extend. 

In September, Landlord included one option to extend for a five-year term.  

 

In October 2013, Tenant questioned Landlord about the rent payment structure for the 

option. Landlord emailed back stating “Landlord will submit to [Tenant] its proposed 
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rental structure after receiving notice of intent to exercise option…We will embark upon 

a comprehensive and objective valuation of the property and premises so that if [Tenant] 

does exercise its option to extend, we will be able to present a rental structure that 

accurately represents the true market value of the premises.”  

 

In October 2013 (after the email exchange noted above), Landlord and Tenant signed the 

new lease for a term of one year with the option to extend. 

 

In December 2013, Tenant expressed its intent to exercise the option to extend. In 

January 2014, Landlord sent a rent proposal for $18,000 per month. Tenant replied with a 

rent proposal for $5,000 per month. Landlord brought in consultants to facilitate the rent 

negotiations.  Negotiations were ongoing on the day before the lease was to expire and 

Landlord’s acting broker and agent sent a proposal to extend the lease on a month-to-

month basis. However, Landlord did not accept the proposal and the lease expired.  

Following the expiration of the lease, Landlord informed Tenant of its status as a 

holdover tenant. Landlord instructed Tenant that before vacating Tenant was required to 

fulfill environmental obligations that were detailed in the 2013 lease. 

 

Landlord filed suit seeking damages for the costs of holdover rent, late fees and prorated 

taxes during the holdover period, internal staff time, attorney fees, and remediation. 

Tenant counterclaimed, asserting promissory estoppel for the 2013 email and that 

Landlord violated the implied covenant of good faith and fair dealing. Landlord moved 

for partial summary judgment on both matters.  

Holding:  The court granted partial summary judgment for promissory estoppel. The court found 

that the 2013 email could not constitute promissory estoppel. The court found that the 

parties had a fully integrated written agreement and that the email contradicted the 

written agreement. The court reasoned the parol evidence rule would bar the claim.  

 

The court denied the partial summary judgment for the breach of implied covenant of 

good faith and fair dealing. The court found that determining whether Landlord breached 

the implied covenant of good faith and fair dealing for not offering the opportunity to 

negotiate the rent for the lease extension would require a factual analysis. The court 

reasoned that granting a summary judgment on a matter that necessitates a factual 

analysis would be inappropriate.  

Ross Dress for Less, Inc. v. Makarios-Oregon, LLC, No. 3:14-CV-1971-SI, 2018 WL 2452957, at *1 (D. 

Or. May 31, 2018) 

Issue:  (1) Whether the landlord has the legal right to enforce the contract, since the landlord 

never owned the building at issue;  

 

(2) Whether the landlord has the legal right to collect payment, when the landlord refused 

payment previously.  

Facts:  Makarios-Oregon, LLC (“Landlord”) was the successor-in-interest to the original lessor 

of a lease executed in 1956 for the Richmond building. Ross Dress for Less, Inc. 

(“Tenant”) is the successor-in-interest to the original lessee.  

 

In 2011, Mary Calomiris, Charles W. Calomiris, Katherine Calomiris Tompros, and 

Jenifer Calomiris assigned to Landlord the lease and security deposits but did not transfer 

the property itself.  Landlord, however, represented itself as the owner.  

 

Later in 2011, Mary Calomiris passed away. Charles W. Calomiris, Katherine Calomiris 
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Tompros, and Jenifer Calomiris became the owners of the Richmond building as tenants-

in-common. 

 

In September 2016 the lease expired, and Tenant vacated the premises. 

 

Before vacating, in December 2014, Tenant filed the lawsuit to “obtain a judicial 

declaration that [Tenant’s] proposed end-of-lease plans would satisfy [Tenant’s] 

obligations under the relevant lease [].” Landlord filed a counterclaim.  

 

The parties agreed to bifurcate the lawsuit. Phase I concerned the issue of Tenant’s end-

of-lease obligations. Phase II (the instant case) concerns Landlord’s claim of breach of 

contract asserting that (1) Tenant failed to return the premises in the condition required 

by the lease; (2) Tenant breached the implied covenant of good faith and fair dealing; and 

(3) Tenant failed to pay rent for approximately twenty-one months.  

 

During those twenty-one months, Tenant tendered rent but Landlord declined to accept 

the payments because Landlord had filed a claim of forcible entry and detainer in the 

state court against Tenant. 

In December 2017, Tenant learned that Landlord was not the actual owner of the 

premises.  

 

Tenant filed a motion for summary judgment against the three counterclaims asserted by 

Landlord. For the first two claims asserted by Landlord, Tenant argued for summary 

judgment because Landlord never owned the Richmond building and could thus not have 

suffered any damages caused by Tenant’s alleged breach of contract. For the third claim 

asserted by Landlord, Tenant argued for summary judgment because Landlord refused to 

accept the rent payment that Tenant tendered and thus waived its rights to collect.  

 

Tenant also filed a motion to leave to add Charles W. Calomiris, Katherine Calomiris 

Tompros, and Jenifer Calomiris as additional defendants.   

Holding:  The court denied the Tenant’s motions of summary judgment against the Landlord’s 

three counterclaims. 

 

For the first two counterclaims, the court found that under the third-party beneficiary 

doctrine, Landlord had a right to enforce the Lease. The court found that Tenant, as the 

promisor, made a promise to Landlord, the promisee. The court concluded that 

Landlord’s status as promisee granted Landlord the right to enforce the Lease.  

 

For the third counterclaim, the court found that Landlord did not waive its right to collect 

rent when it originally refused to accept the rent payments. The court concluded that 

since Landlord indicated to Tenant that it was returning the rent payment, but it was not 

waiving its right to “seek all remedies provided in the Lease and under Oregon law,” 

Landlord preserved its right to collect. Tenant was therefore on notice that Landlord did 

not waive its right and therefore Tenant was not prejudiced.   

 

The court conditionally granted Tenant’s motion for leave to add Charles W. Calomiris, 

Katherine Calomiris Tompros, and Jenifer Calomiris.  The court concluded that if 

Charles W. Calomiris, Katherine Calomiris Tompros, and Jenifer Calomiris were not 

included in this action, Tenant could face numerous obligations because of this dispute.  

However, the court reasoned if Charles W. Calomiris, Katherine Calomiris Tompros and 

Jenifer Calomiris express to the court that they disclaim any interest in personally 
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seeking recovery from the tenant then their joinder is not required.  

Wond Fam. Kapalama, LLC v. Contl. Tire the Americas, LLC, CV 16-00676 LEK-KJM, 2018 WL 

2027728, (D. Haw. May 1, 2018) 

Issue:   

 

(1) Whether holdover rent is an available remedy for commercial lessors under Hawai’i 

common law;  

 

(2) Whether, in signing a lease agreement, a subtenant can assume liability for 

environmental damage inflicted on a property by past subtenants. 

Facts: 

 

Wond Family Kapalama, LLC (“Landlord”) is the fee owner of the real property at issue 

(the “Property”).  

Monmouth, Inc. (“Monmouth”) was the lessee in a lease on the Property from November 

1, 1957 to October 31, 2012 (the “Lease”). Clarke Investment Corporation (“Clarke 

Investment”) acquired Monmouth’s interest in the Lease. Kapalama Associates LLC 

(“Kapalama Associates”) purchased Clarke Investment’s interest in the Lease in 2000 in 

bankruptcy proceedings, and Kapalama Associates transferred all of its assets to the 

Landlord in 2012. 

Clarke Investment, as sublessor, and Melim Service & Supply Co., Ltd., as sublessee, 

entered into an Indenture of Sublease of the Property (the “Sublease”) on February 12, 

1959. Melim Tire & Rubber Co., Ltd. (“Melim”) executed an Assignment of Leases 

(“Assignment”) on September 24, 1968, assigning the Sublease to The General Tire and 

Rubber Company (“General Tire”).  

In the Assignment, General Tire and its successors and assigns covenanted that they 

would “observe and perform all of the covenants and agreements in said documents 

contained and on the part of the Lessee to be paid, observed and performed…” General 

Tire, Inc. was sold to Continental AG in 1987, but it did not change its name until 1994, 

when it became Continental General Tire, Inc. It later went through two additional name 

changes, eventually becoming Continental Tire the Americas, LLC (“Subtenant”), the 

plaintiff in this case. 

The Lease and the Sublease expired on October 31, 2012. Subtenant vacated the Property 

when the Sublease expired. By the time this case was presented to the Court, Subtenant 

neither owned nor operated a facility on the Property. 

During the term of the Lease and Sublease, neither Landlord, the individual Wond family 

members, the Wond Family Trust, or Kapalama Associates had access to the Property. 

There is some dispute between Landlord and Subtenant regarding whether a tire 

recapping and automotive service business or a parking lot for such business was 

operated on the Property prior to 1968.  Subtenant admittedly operated such business on 

property adjoining the Property (the “Adjoining Property”). 

From 1968 to 1993, General Tire and its successors used both the Property and the 

Adjoining Property to operate a tire sales and recapping and automotive services 

business. Either Subtenant or its predecessors had possession and control of the Property 

from September 24, 1968 until at least October 31, 2012. 

Melim used a building which it constructed on the Adjoining Property to operate its 

business (“Service Station A”). Service Station A “was expanded such that part of its 

footprint was on the Property,” but it was demolished in the 1990s. Service Station A had 

seven underground hydraulic lifts, which crossed onto the Property. When the lifts were 

removed in 1995, hydrocarbon impacted soil was found underneath, prompting a removal 
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action by Hawai’i International Environmental Services, Inc. (“HIES”).  

In or around 1983, Subtenant built an automotive services building on the Property 

(“Service Station B”). Service Station B had three service bays and three hydraulic lifts. 

There was also an oil/water separator (“OWS”) system adjacent to Service Station B. The 

OWS and drain system serviced the facilities on both the Property and the Adjoining 

Property. The OWS drains and pipes delivered wastewater into a concrete box adjacent 

to Service Station B. At the southern end of Service Station A, on the border between the 

Property and the Adjoining Property, there was a 250-gallon boiler fuel underground 

storage tank (“UST”) installed in 1966. 

 Landlord stated that in 2011 it began to evaluate the environmental condition of the 

Property—in anticipation of the expiration of the Lease and Sublease. Landlord 

commissioned a Phase I environmental site assessment (“ESA”) report by Bureau Veritas 

North America, Inc. (“Bureau Veritas”) regarding the properties owned by Kapalama 

Associates, including the Property (“Phase I Report”). Landlord asserted that the Phase I 

Report identified several recognized environmental conditions “including lack of 

documentation regarding remedial work after a petroleum release was discovered on the 

Property, and the likelihood of contamination from prior automotive repair and services 

conducted on the premises”; and it recommended a Phase II ESA for the Property. 

After Subtenant refused Landlord’s request for access, Landlord had its attorney write a 

letter to Subtenant’s in-house counsel on February 23, 2012. This letter notified 

Subtenant that (1) section 13 of the Sublease required Subtenant to permit Kapalama 

Associates and its agents to enter the Property to examine its condition; (2) Kapalama 

Associates invoked this clause to perform a Phase II investigation; and (3) Kapalama 

Associates intended to conduct the investigation at its own expense to see if any 

remediation was necessary. Landlord’s attorney emphasized that Kapalama Associates 

and Landlord expected Subtenant to return the Property in good condition at the end of 

the Sublease. This included the removal of a derelict structure on the Property (Service 

Station B). 

After various disputes with Kapalama Associates, Subtenant had the structure removed, 

but, according to Kapalama Associates, “it broke off from an underground pipe that 

seemed to be directed toward a concrete patch in the pavement that may be the site of an 

underground tank.” Landlord’s attorney stated the remaining pipe was an environmental 

concern. Further, the removal resulted in “a large depression about two feet deep below 

the natural grade of the property,” and Kapalama Associates required that the Property be 

restored to grade before the end of the Sublease. Subtenant’s counsel asserted the 

Property was in sufficiently restored condition, and any depression was imperceptible. 

On October 15, 2012, Landlord’s counsel sent Subtenant’s counsel an email with 

photographs that showed the hole in the ground, arguing that the hole was “much more 

than imperceptible.” On October 30, 2012, Subtenant’s counsel advised Landlord’s 

counsel that the hole had been filled in. 

From September 14 to 18, 2012 and on November 8, 2012, ENPRO Environmental 

(“ENPRO”) conducted Phase II sampling and analysis on the Property on the Subtenant’s 

behalf. ENPRO’s soil and groundwater sampling from September detected 

benzo(a)pyrene and lead levels in excess of Hawai’i State Department of Health’s 

(“HDOH”) Tier 1 Environmental Action Levels for commercial/industrial use (“Tier 1 

C/I EALs”) in several near surface soil areas. However, ENPRO’s Phase II Report stated 

no contaminants beyond the Tier 1 C/I EALs were found in the samples collected in 

November 2012. ENPRO opined that the near surface soil contaminants previously 
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identified in their soil and groundwater sampling were isolated to those original locations 

they had detected. Furthermore, they claimed that groundwater contaminants previously 

identified at concentrations greater than the HDOH Tier 1 C/I EALs were due to 

suspended solids because their presence was not confirmed when the sample was filtered 

and analyzed for dissolved contaminants. ENPRO recommended excavating the near 

surface soil in the immediate vicinity of the locations where contaminants were detected 

at concentrations greater than HDOH Tier 1 C/I EALs. 

Landlord’s counsel received ENPRO’s Phase II report on December 22, 2012. Noting 

work for the Phase II Report was done on the Property after the expiration of the 

Sublease, Landlord’s counsel informed Subtenant’s counsel that Kapalama Associates 

intended to issue an invoice for carryover rent until the Property was cleaned up and “in 

good repair, order and condition” as required by the Sublease. In addition, Landlord 

retained Bureau Veritas to review ENPRO’s work. 

On February 20, 2013, Bureau Veritas prepared a letter to Landlord, summarizing the 

Phase II Report and identifying “a number of significant issues with ENPRO’s 

investigation methodology, questions regarding sample integrity, the quality of 

documentation and their conclusions.” This letter was sent to Hawai’i Department of 

Health, Hazard Evaluation and Emergency Response Office (“HEER”) on March 8, 

2013. 

From “February [sic]
2
 13 to 21, 2013,” ENPRO excavated “a 20-foot by 20-foot area 

impacted by benzo(a)pyrene and a 20-foot by 40-foot area impacted by lead,” each to a 

depth of two feet below ground surface (“bgs”). ENPRO subsequently performed field 

testing to analyze the effectiveness of the remediation activities. The testing of samples 

collected from the remediation areas did not identify contaminants at levels exceeding 

HDOH Tier 1 C/I EALs. ENPRO’s excavation uncovered “a concrete box, believed to be 

a former oil-water separator, with metal piping, a concrete slab beneath the oil-water 

separator, and surrounding pea gravel ... in the 20-foot by 20-foot remediation area.” 

ENPRO removed the OWS, but “[t]he concrete slab and associated piping were left at the 

project site for future removal and disposal at the request of the client.” 

Subtenant took the position that the Phase II Report showed no further action was 

necessary as to the contaminants at the Property, but Kapalama Associates and Landlord 

asserted their expert’s analysis showed further testing was necessary. The Phase II Report 

was filed with HDOH, and Subtenant requested that a No Further Action (“NFA”) 

determination be issued as to the Property. 

On March 1, 2013, Bureau Veritas collected samples from the open excavations on the 

Property and completed analytical testing “to provide some preliminary data regarding 

the effectiveness of ENPRO Environmental’s remedial action.” Bureau Veritas found 

that concentrations of several constituents remained at levels exceeding the HDOH Tier 1 

C/I EALs. 

On September 23, 2013, HEER issued a letter to Subtenant, stating the Phase II 

investigation conducted by ENPRO was deficient in many HDOH requirements—and 

could not be considered appropriate for characterizing the site or determining necessary 

remedial actions. HEER rejected the report and stated that HDOH would not be able to 

                                                 
2
 Given the fact pattern of this case, this date seems incorrect (particularly as the issues in ENPRO’s report were asserted by 

Bureau Veritas to Landlord on February 20, 2013—and Bureau Veritas conveyed its opinion to HEER on March 8, 2013). It is 

possible that ENPRO’s excavation was conducted between March 13 to 21, 2013. 
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accept the Phase II report or issue a determination of No Further Action for the soil 

removal action. HEER also asserted that HDOH required a full site characterization of 

the Property following proper HDOH procedures. 

Landlord’s counsel then informed Subtenant’s counsel that $171,257.89 in carryover rent 

was due from the expiration of the Sublease to October 2013 because Subtenant failed to 

complete the required remediation of the Property. Subtenant’s counsel responded that 

Subtenant did not owe carryover rent because there was no evidence of contaminants that 

exceeded the Tier 1 C/I EALs. 

On January 27, 2014, Subtenant’s counsel transmitted to Landlord’s counsel a draft 

Follow-Up Site Investigation Work Plan (the “Work Plan”) by Kevin S. Kennedy 

Consulting, LLC (“Kennedy Consulting”). 

On February 3, 2014, Landlord’s counsel forwarded to Subtenant’s counsel an email 

from Bureau Veritas commenting on the Work Plan (“2/3/14 Bureau Veritas Review 

Letter”). The 2/3/14 Bureau Veritas Review Letter was then submitted to HDOH. Some 

of the concerns raised in the 2/3/14 Bureau Veritas Review Letter were that: 

(1) The Work Plan included the establishment of only three decision units (“DUs”) for 

the site—and three DUs were not an adequate number to reasonably assess the Property 

based on the number of historical uses of the Property and known areas of contamination; 

(2) The Work Plan discussed numerous historical uses that did not appear to have been 

considered during the design of the three DUs (including the boiler underground storage 

tank (UST), past release of hydraulic oil on the Adjacent Property, the former oil/water 

separator (OWS), the drainage trenches—at least one of which remained at the site, an 

aboveground storage tank (AST), and an open-sided steel-framed concrete storage unit 

and carport); and 

(3) the Work Plan divided the Property into a number of large areas. These areas 

included potential “hotspot areas” with a greater likelihood of contamination. Rather than 

separating these into separate decision units to assess individual areas of concern, the 

Work Plan grouped them together. Additionally, the Work Plan did not separate an area 

that had a greater likelihood for no contamination—which would likely skew overall 

results to lower average concentrations of contaminants. 

In March and April 2014, in the follow-up site investigation for Subtenant, Kennedy 

Consulting collected soil samples from the Property and conducted a geophysical survey 

to locate buried structures. During that time, Kennedy Consulting removed the remaining 

pipes associated with the OWS and broke up and removed the concrete box and concrete 

slab that were part of the OWS. Kennedy Consulting found lead in excess of the Tier 1 

C/I EAL, as well as levels exceeding the Tier 1 EALs for unrestricted land use for 

numerous contaminants. The follow-up report prepared by Kennedy Consulting (the 

“Follow-Up Report”) requested that HDOH issue a conditional no further action 

determination (“Conditional NFA”) that was dependent upon the issuance of an 

Environmental Hazard Management Plan (“EHMP”) for the Property. Landlord’s 

counsel stated that, to his knowledge, neither Subtenant nor Kennedy Consulting 

prepared or proposed an EHMP for the Property. 

In a June 3, 2014 letter to Subtenant (through its counsel), Landlord (through its counsel), 

demanded that Subtenant remove the contamination on the Property and refrain from 

trying to burden the Property with future conditions or restraints that would not exist 

were the contamination not present. 
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On June 4, 2014, Bureau Veritas sent HEER a letter reviewing the Follow-Up Report. 

Bureau Veritas raised concerns, including the Follow-Up Report’s minimal discussion of 

Subtenant’s long-term use of the Property as an automotive service and tire facility, 

Kennedy Consulting’s failure to identify surface sources of contamination that are 

typically present at automotive repair facilities, and the request for a Conditional NFA. 

On July 21, 2014, HEER issued Subtenant a letter stating HDOH did not concur with the 

request for a Conditional NFA. It advised Subtenant that the issue may be revisited 

following the capping of the entire site (the “Capping Remedy”), submittal and HDOH 

approval of a site-specific EHMP, and/or excavation to two feet bgs of soil from certain 

decision units (the “Excavation Remedy”). There was subsequent additional testing on 

the Property by consultants that acted on behalf of both parties. However, the parties 

were unable to agree on proper remediation. 

Landlord filed a Complaint against Subtenant on December 28, 2016. It brought this 

action pursuant to the Comprehensive Environmental Response, Compensation, and 

Liability Act (“CERCLA”), 42 U.S.C. § 9607, et seq., and the Hawai’i Environmental 

Response Law (“HERL”). The Complaint alleges the following claims: a CERCLA cost 

recovery claim pursuant to 42 U.S.C. § 9607(a) (“Count I”); a HERL 

contribution/indemnity claim pursuant to Haw. Rev. Stat. § 128D-18(d) (“Count II”); a 

claim for a declaratory judgment regarding liability for future response costs (“Count 

III”); breach of the Sublease (“Count IV”); and a CERCLA and HERL indemnity claim 

(“Count V”). 

Holding:  

 

Before the court in this case were Subtenant’s Motion for Summary Judgment as to 

Counts I, II, and III of Landlord’s complaint (“Subtenant’s Counts I-III Motion”); 

Subtenant’s Motion for Summary Judgment as to Count IV of Landlord’s complaint; 

Subtenant’s Motion for Summary Judgment as to Count V of Landlord’s Complaint; 

Landlord’s Motion for Partial Summary Judgment Re: Counts I, II, and III of Complaint 

(“Landlord’s Counts I-III Motion”); and Landlord’s Motion for Partial Summary 

Judgment Re: Count IV of Complaint (“Landlord’s Count IV Motion”). 

For the reasons set forth below, Landlord’s Count IV Motion was granted in part and 

denied in part, and Subtenant’s Counts I-III Motion, Landlord’s Counts I-III Motion, 

Subtenant’s Count IV Motion, and Subtenant’s Count V Motion were denied. 

In Count IV, Landlord alleged that Subtenant breached several covenants of the 

Sublease. Landlord stated that Subtenant’s breach of the Sublease caused Landlord to 

sustain damages including but not limited to: costs to perform environmental 

investigation that Subtenant should have completed prior to the expiration of the 

Sublease, costs to remediate the contamination on the Property, and lost rent during the 

period following the expiration of the Sublease up until the time the Property is restored 

to the condition in which Subtenant was obligated to return the Property to Landlord 

pursuant to the Sublease. 

Subtenant’s Count IV Motion contended that Subtenant is entitled to summary judgment 

on Count IV because Landlord’s claim for holdover rent from the date the Sublease 

expired until the Property is remediated fails as a matter of law because Subtenant is not 

in possession of the Property; and there is no provision in the Sublease allowing for the 

collection of holdover rent. 

Landlord’s Count IV Motion sought partial summary judgment on the following issues: 

(1) Subtenant is liable for breach of the Sublease by failing to uphold its surrender 

obligations arising from Sublease terms and common law; and (2) Landlord may recover 
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carryover rent since October 31, 2012 from Subtenant as a remedy for its breach of its 

surrender obligations. Landlord’s Count IV Motion did not seek a ruling on the amount 

of carryover rent due. 

Subtenant argued that the adoption of Haw. Rev. Stat. § 521-71(e) (“Chapter 521”) in 

Hawai’i’s Residential Landlord-Tenant Code indicates the Hawai’i State Legislature (the 

“Legislature”) intended to displace any common law remedy of holdover rent. Subtenant 

contended that, as there was no corresponding statute for commercial leases, holdover 

rent was no longer available for commercial leases, including the Sublease, unless the 

lease expressly provided for it. 

The court rejected Subtenant’s argument that Hawai’i law never recognized a common 

law right to holdover rent. The Court also found that Chapter 521 only applied to 

residential landlord-tenant relationships, and it only displaced the common law regarding 

residential leases. Because Chapter 521 did not displace the common law regarding 

commercial leases, the Court found, a statute expressly allowing commercial landlords to 

recover holdover rent was not necessary. Further, because the common law right to 

holdover rent in commercial leases remained in effect, a commercial landlord was able to 

recover holdover rent even in the absence of an express contractual provision authorizing 

the remedy. 

The Landlord’s Count IV motion also sought a ruling that, under the surrender clause of 

the Sublease and Hawai’i common law, Subtenant was obligated to surrender the 

Property at the end of the Sublease in substantially the same condition it was in when the 

Sublease commenced, subject to reasonable use. The Court found that Subtenant was a 

successor of the Assignee of the Sublease (General Tire), and that Landlord is a 

successor and/or assignee of the Lessor—Clarke Investment. Therefore, under the 

Assignment, Subtenant is obligated to perform all covenants and agreements in the 

Sublease—including the surrender clause, and Landlord is entitled to enforce those 

obligations. 

Count V alleged HEER required Landlord to remediate hazardous substances that 

Subtenant and its predecessors released on the Property. Subtenant sought summary 

judgment on Count V to the extent Landlord sought indemnification for contamination 

occurring before Subtenant leased the Property. Subtenant contended that, because the 

Sublease did not refer to either CERCLA or the environmental problems with the 

Property before the Sublease was assigned to Subtenant, the Sublease did not require 

Subtenant to indemnify Landlord for contamination Subtenant did not cause. 

CERCLA was enacted in 1980. Thus, neither the Sublease nor the Assignment referred to 

it. However, the Sublease did require the sublessee to “observe, comply with and perform 

all rules, regulations, ordinances and/or laws made by the…federal governments 

applicable to the said premises and improvements.” The court found that this language 

was broad enough to include federal laws that were not in effect at the time of the 

Sublease, but were enacted after the Sublease, such as CERCLA. Further, the Sublease 

required the sublessee to “indemnify and hold harmless the Lessor and its successors 

against all actions, suits, damages and claims by whomsoever brought or made by the 

reason of the non-observance or non-performance of the said rules, regulations, 

ordinances, and laws.” 

The court found the Assignment obligated Subtenant to comply with all of the 

sublessee’s covenants and agreements in the Sublease, and Landlord is entitled to enforce 

those obligations. In addition to the indemnification obligations assumed in the Sublease, 

the Assignment also contained its own indemnification language. The Court found the 



LANDLORD & TENANT 

DMEAST #35150159 v1 Federal Cases 

36 

indemnification language in the Sublease and the indemnification language in the 

Assignment were sufficiently broad enough to require Subtenant to indemnify Landlord 

for CERCLA claims based on post-Assignment violations by Subtenant’s predecessors. 

The court also found that there were genuine issues of material fact regarding whether 

Melim had knowledge of past or existing environmental problems when it entered into 

the Sublease and whether General Tire had knowledge of past or existing environmental 

problems when it entered into the Assignment. Unless there was such knowledge, the 

Court asserted, the broad indemnity language in the Sublease and/or the Assignment did 

not constitute an assumption of liability for environmental problems that had occurred or 

were in existence when the Sublease and/or the Assignment were executed. According to 

the court, these issues of fact precluded a summary judgment ruling on the issue of 

whether Subtenant was liable for contamination that occurred on the Property prior to the 

Assignment. Because of this, the court denied Subtenant’s Count V Motion. 

Subtenant sought summary judgment as to Counts I, II, and III, alleging Landlord could 

not prove that: it had incurred environmental response or recovery costs; it complied with 

CERCLA’s and HERL’s requirements; or that Subtenant is a potentially responsible 

party (“PRP”). Landlord sought a summary judgment on Counts I, II, III as to liability 

and did not seek a ruling on damages. 

Landlord asserted this Court did not need to determine what contamination on the 

Property was attributable to Subtenant’s activities because CERCLA and HERL were 

strict liability schemes, and Subtenant was jointly and severally liable for the entire harm 

to the Property. If there were other users of the Property that were responsible for the 

contamination, Subtenant must establish that fact at the contribution stage, not the 

liability stage. 

According to the Court, the elements of a contribution/indemnity claim under CERCLA 

and HERL are essentially the same. HERL, like CERCLA, allows parties to allocate 

indemnification costs between them. Haw. Rev. Stat. § 128D-6(g). HERL also allows for 

recoverable costs for ‘remedial or removal action’ Id. at § 128D-5. 

Landlord alleged it had established all of the elements of CERCLA and HERL violations, 

and Subtenant alleged Landlord had not, and would not be able to do so. The Court 

determined there was conflicting evidence regarding the elements of Landlord’s claims—

and that there were genuine issues of material fact that precluded summary judgment in 

favor of either party as to Counts I, II, and III. As a result, the Court denied both 

Landlord’s and Subtenant’s Counts I-III Motions. 

Smokey Point Com., LLC v. Dick’s Sporting Goods, Inc., C17-1015JLR, 2017 WL 4882664, (W.D. 

Wash. Oct. 30, 2017) 

Issue:   

 

Whether Landlord’s reconfiguration of a promised Lease Plan in a shopping center 

entitles Tenant to pay decreased rent. 

Facts: 

 

This case arose from a commercial lease agreement between Smokey Point 

Commercial, LLC (“Landlord”) and Dick’s Sporting Goods, Inc. (“Tenant”). 

 

On December 19, 2014, Landlord and Tenant entered into a lease agreement for retail 

space in the Smokey Point Market Place (the “Shopping Center”) located in 

Marysville, Washington. The Shopping Center was mapped out on a Lease Plan. There 

were two areas of the Shopping Center, designated Phase I and Phase II, each of which 

consisted of several buildings that would be occupied by various retail tenants. 

 

The lease also included an initial Co-Tenancy requirement. According to this 
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requirement, (1) certain identified inducement tenants must be open and operating in 

their designated spaces (shown on the Lease Plan); and (2) 70% of the remaining 

leasable area within the Shopping Center must be open and functioning as “Required 

Tenants,” as defined by the lease. If either of the two requirements were not met, the 

lease allowed Tenant to either delay its opening, or go forward with opening at a 

substitute rent.   

 

After the parties executed the lease agreement, Landlord reconfigured the Lease Plan—

specifically the buildings in Phase I where Tenant was to be located. This 

reconfiguration decreased the overall size of the buildings containing the three 

inducement tenants. The three inducement tenants opened under this reconfigured plan. 

Because all three inducement tenants were fully staffed, stocked, and operational by 

March 20, 2017, Landlord alleged that it met the initial Co-Tenancy requirement on 

March 21, 2017. 

 

Tenant asserted that Landlord’s changes to the Lease Plan constituted a failure to fulfill 

the initial Co-Tenancy requirement. Accordingly, Tenant exercised its option to pay a 

substitute rent instead of full rent. 

 

Landlord brought suit in Snohomish County Superior Court and alleged two causes of 

action. First, Landlord sought a declaratory judgment that it complied with its 

obligations under the initial Co-Tenancy requirement, thus entitling it to full rent from 

Tenant since March 21, 2017. Second, Landlord alleged that Tenant breached the terms 

of the lease agreement by paying a fraction of the rent owed; to date, Landlord alleged 

that Tenant owed approximately $153,452.00 in back rent. Landlord sought damages, 

including the back rent as well as any rent that accrued after the filing of the lawsuit. 

 

Tenant removed the action to federal court. Tenant moved to dismiss Landlord’s claims 

under Federal Rule of Civil Procedure 12(b)(6). Tenant argued that because Landlord 

reduced the size of the inducement tenants’ premises, the inducement tenants were not 

operating in the premises as shown on the Lease Plan attached to the lease. Thus, 

Tenant maintained that Smokey Point had not fulfilled the initial Co-Tenancy 

requirement, which required the inducement tenants to be operational in the premises 

“as shown on the Lease Plan.” Tenant maintained that Landlord’s right to alter the 

Shopping Center had no bearing on the fulfillment of the initial Co-Tenancy 

requirement. Accordingly, Tenant claimed that it was entitled to pay substitute rent.  

Holding:  

 

The Court stated it lacked the information to determine 

whether Landlord’s reconfiguration of the inducement tenants’ spaces complied with 

the initial Co-Tenancy requirement. For this reason, the Court denied DSG’s motion to 

dismiss. 

TENTH CIRCUIT 

Northglenn Gunther Toody’s, LLC v. HQ8-10410-10450 Melody Lane LLC, 702 Fed.Appx.702 (10th Cir. 

2017) 

Issue: Whether a restrictive covenant in a lease with a diner tenant barred a landlord from 

leasing space to all other diners or only diners similar in concept to the plaintiff diner. 

 

Facts: Northglenn Gunther Toody’s LLC (“Tenant”) is a 1950’s themed diner.  Tenant leased 

restaurant space from Marketplace Shopping Center, which is owned by Melody Lane 

LLC (“Landlord”).  The subject lease included a limited exclusivity clause, which 
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prevented Landlord from permitting a diner similar in concept to the one operated by 

Tenant from occupying space in the shopping center.  The preclusion was conditioned 

on Tenant’s timely payment of rent. 

 

In June 2016, Landlord leased restaurant space next to Tenant to an IHOP franchisee.  

After leasing to IHOP, Landlord executed an estoppel certificate and agreement for 

Tenant affirming that neither party was in default under the lease.  Tenant asserted to 

Landlord that leasing space to an IHOP breached the exclusivity clause of Tenant’s 

lease.  

 

Landlord did not rescind IHOP’s lease nor did it agree that the IHOP should be 

categorized as similar in concept to Tenant’s diner. Tenant then asserted breach of 

contract, breach of the implied duty of good faith and fair dealing, and breach of 

warranty. Tenant sought a preliminary injunction. 

 

Holding: The Appellate Court upheld the District Court’s denial of a preliminary injunction.  

Tenant argued that IHOP was like it in price point and type of food.  The district court 

found that the two restaurants were not similar in concept.  Even though both Tenant 

and IHOP might be considered “diners,” the additional language in the lease only 

barred other 1950’s style diners.  Under Colorado law, which is the substantive law of 

the forum state, courts view contracts in their entirety and do not consider clauses or 

phrases in isolation. 

 

ELEVENTH CIRCUIT 

Winn-Dixie vs. Dolgencorp, LLC et al., 881 F.3d 835 (11th Cir. 2018) 

Issue:  

 

(1) Whether the District court erred in not applying the 99 Cent definitions of 

“groceries” and “sales area” to all Florida stores; 

 

(2) Whether the District Court correctly interpreted and applied the 99 Cent definition 

of “groceries” to the stores that entered a lease after 2002;  

 

(3) Whether the District Court erred in applying a standard like that set forth by the 99 

Cent court, which narrowly defined “groceries” and “sales areas,” to Alabama stores. 

 

Facts:  

 

Winn-Dixie owned and operated anchor grocery stores within the shopping centers of 

several states and negotiated leases with co-located stores.  The “supermarket and 

pharmacy exclusive” provision (the “Grocery Exclusive Provisions”) limited the 

amount of space Winn-Dixie’s co-located stores could reserve to goods produced by 

Winn-Dixie’s competitors.  Winn-Dixie brought three suits against co-located stores, 

including Big Lots, Dolgencorp (Dollar General’s parent company), and Dollar Tree 

(collectively, the “Defendants”).  

 

Winn-Dixie negotiated the Grocery Exclusive Provision with each shopping center 

landlord and wanted it to be enforced in its stores across the country.  Winn-Dixie 

discovered that many co-located stores had violated the Grocery Exclusive Provision by 

selling “groceries” in “sales areas” greater than that allowed by the provision.  Winn-

Dixie sought compensatory and punitive damages, and an injunction dependent on 

future compliance.  Winn-Dixie sued 97 stores, and in nearly half of the proceedings, 

the District Court denied relief.  
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The District Court consolidated the three cases for the 54 remaining stores, and limited 

the suit to Florida, Georgia, and Alabama because these states recognized grocery 

exclusive provisions as real property covenants that ran with the land.  To determine 

whether the co-located stores violated the Grocery Exclusive Provisions, the District 

Court interpreted the terms “grocery” and “sales area,” applying Florida law to interpret 

the terms for all three cases.  In so doing, the District Court disregarded a decision of a 

Florida appellate court, Winn-Dixie Stores, Inc. v. 99 Cent Stuff-Trail Plaza, LLC, 811 

So.2d 719 (Fla. 3d DCA 2002) (“99 Cent”), which addressed the issue of the terms as 

related to grocery exclusive provisions.  Instead, the District Court defined “groceries” 

as “food items” and beverages excluding alcoholic beverages, and defined “sales area” 

as the “footprint of the display unit excluding aisle space.” The District Court found in 

favor of the Defendants, and Winn-Dixie appealed.  

 

The Court of Appeals found the District Court did not error in denying damages and 

relief to the 43 stores outside of Florida, Georgia, and Alabama.  However, the 

Appellate Court found the District Court erred in applying Florida law to stores in 

Georgia and Alabama and in not applying the 99 Cent decision to Florida stores.  

 

On remand, the District Court found that Alabama law did not unambiguously define 

“groceries” and “sales area.” The district court construed “groceries” to refer to only 

food and construed “sales area” to refer to the “footprint of the display area.” Id.  Thus, 

none of the Alabama stores violated the Grocery Exclusive Provisions.  The District 

Court found that Georgia law also did not unambiguously define the terms and applied 

the same narrow interpretation as it did for Alabama stores.  All the Georgia stores 

settled the case with Winn-Dixie and did not appeal. 

 

The District Court did not apply 99 Cent to Florida stores that entered their leases 

before 99 Cent in 2002 because these stores were not notified of the Grocery Exclusive 

Provision’s scope and the terms “groceries” and “sales area” were ambiguous before 

2002.  The District Court did apply 99 Cent to stores that entered their leases after 2002. 

 

The District Court granted summary judgment to all Dollar General stores, to 13 Dollar 

Tree Stores and to Winn-Dixie for the remaining 14 Dollar Tree stores.  Winn-Dixie 

appealed. 

 

Holding:  

 

The Appellate Court held that the District Court should have applied 99 Cent to all 

Florida stores regardless of the dates they entered the lease.  The Appellate Court 

unambiguously instructed the District Court to apply 99 Cent and the District Court was 

bound by the decisions of the Appellate Court regardless of whether the Defendants 

presented new arguments, introduced new evidence, or disliked the statute.   

 

The Appellate Court held that the District Court properly interpreted the term 

“groceries” for the 14 Florida stores whose leases began after 2002. 

 

The Appellate Court further held that the Alabama law was ambiguous because it 

lacked a binding authority and was subject to various dictionary definitions which 

contradicted one another.  As a result, the Appellate Court held that the ambiguity of 

the terms “groceries” and “sales area” must be resolved against Winn-Dixie in favor of 

the free use of real property sought by Dollar Tree. 
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STATE CASES 

ALABAMA 

Rochester-Mobile, LLC, v. C & S Wholesale Grocers, Inc., 2017 WL 2610508 (Ala. June 16, 2017) 

Issue:   

 

Whether § 35-4-6 of the Alabama Code, which voids leasehold estates with terms 

greater than twenty years unless the lease states or acknowledges state conveyances law 

and is recorded in probate court, applies to subleases. 

 

Facts: 

 

In July 1974, Multiple Properties, Inc. (“Ground Lessor”) leased property to Casto 

Developers for a term of 31 years with five successive 10-year renewal options.  Both 

parties recorded the lease agreement with the Probate Office for Mobile County in 

August of 1974.  Thereafter, the subject property was developed as a shopping center, 

and Bruno’s, Inc. (“Tenant”) obtained Casto Developers’ leasehold interest.  In June 

1997, Tenant and Rochester-Salzman entered into a sale-leaseback financing 

arrangement in which Tenant assigned its interest in the ground lease to Rochester-

Salzman for $7 million for 25 years with 5 additional, successive 5-year renewal 

options.  Neither party recorded the sublease (the “Sublease”).  In 2009, Tenant filed 

for bankruptcy, and in the course of the bankruptcy proceedings, Southern Family 

Markets of Mobile South University BLVD, LLC (“SFM”) assumed the obligations of 

Tenant under the Sublease. 

 

Ground Lessor sought a declaratory judgment against Rochester-Salzman, arguing that 

the 1997 Sublease terminated after 20 years pursuant to § 35-4-6 of the Alabama Code 

since the Sublease was not recorded in the Probate Office for Mobile County. 

 

Holding:  

 

The Supreme Court of Alabama held that term “lease,” as used within the statute, which 

required leases with terms longer than 20 years to be recorded, did not apply to 

subleases. 

 

A lease referred to a contract in which one party conveyed the right to use and occupy 

property in exchange for consideration, whereas a sublease referred to a lease by a 

lessee to a third party for a shorter amount of time. 

 

The Supreme Court interpreted the statute to exclude subleases because other statutes 

distinguished between leases and subleases when the statutes used both terms.  

Otherwise, the term “sublease” was superfluous and would require new statutory 

interpretations.  The Court recognized that when the legislature intended for leases to 

include subleases, the statute would explicitly state it. 

 

The legislative history and purpose of the statute supported the Supreme Court’s 

interpretation because under the original version of the statute, lessees could not have 

transferred a leasehold interest for a greater term, and the statute was amended only to 

set the maximum term of the lease. 

 

ALASKA 

Davis v. King Craig Tr., S-15962, 2017 WL 2209879 (Alaska May 17, 2017). 

Issue:   

 

Whether commercial lease breached the Anchorage Municipal Code in not providing 

overnight, 24-hour off-street parking spaces to Tenant, an automotive repair business 

owner. 

Facts: 

 

Craig King (“Landlord”) owns several units in a commercial building in Anchorage. 

Robert Davis (“Tenant”), the owner of an automotive repair business, rented two of 
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Landlord’s units on a month-to-month basis beginning in August 2012. The parties’ 

written lease expressly provided that “[t]here is no outside storage of any kind and 24-

hour parking or overnight parking is not allowed.” However, Landlord allowed Tenant 

to use eight nearby parking spaces during the day.  

 

In 2013, Landlord and Tenant had a dispute about parking. Tenant claimed Landlord 

began towing vehicles that were left outside the repair shop after hours. 

Tenant filed a complaint against Landlord in superior court in January 2014. He relied 

on a provision of the Anchorage Municipal Code that set the “Minimum Off–Street 

Parking Requirements” for “[r]epairing garages” at “[f]our parking spaces for each 

bay[,] provided that all vehicles in the custody of the operator of the business for the 

purpose of service, repair or storage shall be stored on the premises or on a separate off-

street parking lot or building.” Tenant alleged that his lease with Landlord, particularly 

its prohibition of “outside storage” and “24–hour parking,” violated this provision, and 

he sought an injunction “restraining [Landlord] from interfering with customer vehicle 

parking, rights of use, occupancy and quiet enjoyment of the commercial rental 

property.” The complaint also asked for “[p]rotection from eviction for the future non-

payment of rent.” 

 

Landlord answered the complaint and served Tenant with a notice to quit the property. 

The notice said that Tenant owed $2,600 in overdue rent and warned that if he did not 

pay it or vacate the building within a week, Landlord would file a lawsuit to evict him. 

Over a week later, Landlord filed a forcible entry and detainer (FED) action in district 

court. On Tenant’s motion, the district court transferred the FED action to the superior 

court, where it was consolidated with Tenant’s pending suit against Landlord for 

damages and injunctive relief. 

Holding:  

 

The superior court issued a decision in favor of Landlord on the FED matter because 

Tenant admitted that he had not paid rent—testifying that he withheld the rent because 

the Lease violated the Municipal Code. The Court denied Tenant a preliminary 

injunction on the grounds that he failed to show probable success on the merits. 

 

The following year the superior court granted summary judgment in favor of Landlord 

on all of Tenant’s remaining claims. The Court reasoned that “nothing in the 

[Municipal] Code requires 24-hour [parking] or overnight access” and that “[Tenant] 

[could not] hold [Landlord] responsible for providing the 24–hour parking he requires 

to operate his business.” Tenant appealed. He did not challenge the superior court’s 

decision on possession but argued that the Court erred in granting summary judgment 

on his damages claims against Landlord. 

 

Tenant’s principal argument was that the Lease violated the Anchorage Municipal Code 

(the “Code”). The Code requires that a business operating as an automotive repair shop 

have four off-street parking spaces for each service bay. Tenant’s leased premises had 

two service bays; under the Code, therefore, Landlord was required to provide him with 

eight off-street parking spaces. Tenant does not argue that he was not given the required 

number of spaces, but rather that he should have been allowed to use them for overnight 

and long-term parking; since the Lease expressly denied him those uses, he contends, 

the Lease was unlawful. 

 

The superior court held Tenant had no right to outside overnight parking and therefore 

could prove no damages due to interference with or loss of that right. The Supreme 

Court of Alaska agreed. Because Tenant’s lease did not violate the Code, Tenant could 
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not establish the essential elements of any of his causes of action. 

 

While the Code requires that the business have off-street parking, it does not require 

that the four spaces per bay be available to the tenant for overnight and long-term 

storage. The Supreme Court of Alaska thus affirmed the superior court’s ruling in 

granting summary judgment. 

ARIZONA 

Bellas Artes De Mex., Inc. v. Argento LLC, No. 1 CA–CV 16–0090, 2017 WL 6459826, at *1-20 (Ariz. 

App. Dec. 19, 2017) 

Issue:   

 

(1) Whether Landlord could be liable for breach of the lease when the dust intrusion at 

issue was caused by a third party; 

(2) Whether the Papagnos had a valid landlord’s lien and whether the trial court erred 

in awarding Tenant lost inventory damages based solely on Tenant’s expert testimony; 

(3) Whether the Papagnos can be liable for conversion when Maria Papagno was acting 

solely on behalf of Landlord in a lawful exercise of lessor’s rights; 

(4) Whether Landlord can be liable for breach of the lease for failure to deliver Space 6 

when Tenant occupied Space 4, and, if so whether the trial court erred in awarding 

Tenant damages stemming from such failure; 

(5) Whether the trial court erred in awarding Tenant lost profits and lost inventory, 

because the award resulted in a prohibited duplicative recovery; and 

(6) Whether the trial court erred in awarding Tenant attorneys’ fees pursuant to the 

lease that terminated on March 1, 2011, for fees incurred to prosecute post-termination 

claims and Tenant’s claims against the Papagnos. 

Facts: 

 

Argento LLC (“Landlord”) was a small family business run by Maria and George 

Papagno. Landlord agreed to lease a suite for a showroom and a space to store inventory 

(“Space 6”) to a commercial tenant and furniture store, Bellas Artes de Mexico 

(“Tenant”). Space 6 did not become available as promised, so Landlord allowed Tenant 

to store its furniture in Space 4.  

 

Landlord then began discussing the idea of leasing Space 4 to another company, Stone 

Source, but informed Stone Source that Space 4 would not become available until Space 

6 was completed. Landlord then let a representative from Stone Source into Space 6 to 

begin cleaning it. As the Stone Source representative used sand to grind the floors in 

Space 6, he created a dust tsunami that invaded Tenant’s showroom and coated the 

furniture with cement dust. Tenant then closed its business and did not pay any further 

rent to Landlord.  

 

Months later, Landlord mailed Tenant a Notice to Pay or Quit Possession, locked 

Tenant out of the property, and gave Tenant two different notices of Landlord’s intent to 

sell the property. The Papagnos then sold the inventory at an auction. Landlord’s 

decision to sell the inventory was a joint decision between Maria and George Papagno 

and their daughter Ariadna.  

 

Tenant then filed its complaint against Landlord asserting, among other things, breach 

of contract and conversion. At trial, the court ruled in favor of Tenant and awarded 

Tenant $378,765 for the breach of the lease and the loss of business value. It also 

awarded Tenant $822,516 for the conversion of the inventory. 

Holding:  

 

The appellate court affirmed the ruling in favor of Tenant. The court held that Landlord 

was liable for the dust storm created by Stone Source because Landlord assumed the 

duty to make Space 6 tenantable and Stone Source was working at the behest of 
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Landlord when the dust occurred. Therefore, the damage was attributable to Landlord.  

 

The court also stated that Landlord failed to demonstrate that the trial court’s finding 

that the showroom had become untenable due to the dust was not clearly erroneous. 

Therefore, the court held that Landlord had no valid landlord lien and that Landlord 

converted Tenant property. 

 

The court held that the Papagnos were personally liable for the conversion of Tenant 

property. The court emphasized that their personal liability was not based solely on their 

roles in Landlord but on the decisions they made and implemented. The court also noted 

that it was not a defense that Maria Papagno may have believed that Landlord had a 

valid landlord lien.  

 

The court affirmed the trial court’s decision that Landlord’s failure to deliver Space 6 

was a breach of the lease and affirmed the damages stemming from this failure.  

  

The court also dismissed Landlord’s “double dip” damages argument and stated that 

there was substantial evidence in the record to support the trial court’s damage award. 

The court thus affirmed the trial court’s damage award.  

Earle Invs., LLC v. S. Desert Med. Ctr. Partners, 394 P.3d 253-259 (Ariz. Ct. App. 2017)  

Issue:   

 

Whether subordination agreements that a landowner executed in support of deeds of 

trust conveyed a fee-simple interest or a leasehold interest in the land. 

Facts: 

 

Arizona Title Insurance and Trust Company (“Landlord”) leased a portion of its land to 

Southern Desert Medical Center, Inc. (“Tenant”). On the same day Tenant. entered into 

the lease with Landlord, it established a horizontal property regime on the parcel. The 

Declaration that established the regime recited that Landlord was the owner of fee-

simple title to the land and that, pursuant to its lease, Tenant was “the owner of the 

leasehold estate in and to the property, subject to the provisions of said lease.” 

 

On June 28, 1977 Tenant conveyed two suites of condominiums to Duane P. Alleman 

(“Alleman”). Alleman granted a lender a security interest in each of the two suites 

through identical deeds of trust. On the same day, Landlord and Tenant executed two 

identical subordination agreements, which provided that the related deed of trust should 

“unconditionally be and remain at all times a lien, charge, and encumbrance upon the 

property prior and superior to any right, title, or interest in or to the property of owner or 

lessee.” 

 

Two years later, Landlord conveyed its fee-simple title in the land that was subject to 

the lease with Landlord to Du Paul Ltd. (“Du Paul”) by special warranty deed. Du Paul 

then conveyed the same interest to Southern Desert Medical Partners (“Partners”) by 

warranty deed. Hence, in 1979, Partners became the owner/lessor of the land, subject to 

the lease and the rights, benefits, and obligations previously imposed or granted by the 

two subordination agreements. In July 1997, the lender foreclosed on the deeds of trust. 

The units were then sold at a trustee’s sale, and they were later conveyed by warranty 

deed to Earle Investments, LLC (“Earle”). Even though Earle was an owner of the units 

subject to the lease, it paid no rent to Partners until 2012, when it agreed to pay six 

years of back rent.  

 

Thereafter, Earle stopped making rent payments and alleged that under the lessor’s 

subordination agreement and as a result of foreclosure, it now held a fee-simple interest 

rather than a leasehold interest in the land. Earle brought an action to quiet title against 
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Partners, the lessor of the property. Earle argued that when the lender foreclosed, 

Partners’ fee-simple interest in the land on which the units were situated was 

extinguished. The trial court granted summary judgment in favor of Earle, stating that 

Earle had good title to the land and that it was not subject to the lease. Partners 

appealed. 

Holding:  

 

The appellate court affirmed in part, reversed in part, and remanded the case. The court 

held that by agreeing to a provision that the owner “consents to and joins in the Deed of 

Trust…all right title and interest of Owner in and to the Property,” Partners conveyed 

all of its right, title and interest “in and to the property” in trust as security for debt. The 

subordination agreements that were executed in support of the deeds of trust for the 

units thus conveyed Partners’ fee-simple interest, rather than encumbering only a 

leasehold estate in the units.  

 

The court also held that Partners conveyed to the lender, through the subordination 

agreements, an undivided fractional fee-simple interest in the entire parcel of property 

that was subject to the lease, rather than a specific portion of property that was ground 

below the units.  

Lastly, the court held that the owner of the units that were unencumbered by the lease 

did not ratify the lease by making rent payments. The court again emphasized that upon 

the lender’s foreclosure, the lease was not voidable as to the lender and its assigns, but 

void. 

Green Cross Med., Inc. v. Ga Hand Cut Steaks Acquisitions lly, 395 P.3d 294-310 (Ariz. Ct. App. 

2017) 

Issue:   

 

Whether a contract for the lease of real property to a party applying to operate a medical 

marijuana dispensary was void for illegality.  

Facts: 

 

In 2012, John Gally (“Landlord”) entered into a lease agreement with Green Cross 

Medical, Inc. (“Tenant”) for property to allow Tenant to operate a medical marijuana 

dispensary. Less than two weeks after entering into the lease, Tenant received a letter 

from Landlord attorney stating that Landlord was revoking the lease. In response, 

Tenant filed a breach of contract complaint, a motion for a temporary restraining order, 

and a motion for a preliminary injunction. Landlord argued that he was required to 

revoke the lease because a prior month-to-month lessee allegedly had a superior interest 

in the property. The superior court issued a preliminary injunction, barring Landlord 

from revoking the lease. Landlord appealed, and the superior court stayed further 

proceedings pending the appeal. The appellate court then affirmed the superior court’s 

orders. 

 

On remand, Landlord argued for the first time that he was entitled to judgment as a 

matter of law because the lease was illegal and unenforceable. Landlord argued that 

because Tenant had not obtained the necessary permission under the Arizona Medical 

Marijuana Act (“AMMA”) to operate a medical marijuana dispensary, he was entitled 

to judgment as a matter of law.  

 

The superior court agreed and held that the lease was illegal under state law for 

production of marijuana and conspiracy to sell or transfer marijuana. The superior court 

also found that it violated the Controlled Substances Act (“CSA”).  

Holding:  

 

The appellate court reversed the decision and remanded the case. The appellate court 

held that the lease was not void for being contrary to state law. The court concluded that 

the lease was not illegal because the AMMA protected the rights of dispensaries to enter 

into leases and contracts if they were in compliance with the AMMA. The court also 
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noted that nothing in the AMMA required a landlord to rent a property to a proposed 

dispensary and that Landlord was free not to enter into the lease if he was 

uncomfortable with the proposed use of the property. Once he chose to do so, he was 

not free to rescind his contractual commitments without facing potential monetary 

liability. 

 

The court also held that the lease was not void for being contrary to the CSA. The court 

stated that balancing the federal government’s interest in enforcing the CSA with 

Arizona’s interest in effectuating the AMMA lead them to conclude that the action was 

not barred simply because the lease would violate the CSA.  

 

The court noted that at the time Landlord terminated the lease, Tenant had not received 

the necessary permission to operate a dispensary. Nevertheless, the court emphasized 

that the lease did permit Tenant to sublease the property and that the lease did not 

suggest that it would be void or voidable if Tenant did not receive a license.  

 

The court concluded that enforcing the lease at least for purposes of a damages action 

was appropriate. The court noted that refusing to enforce such contracts would 

undermine the medical marijuana program the voters approved and that enforcing such 

contracts leaves the federal government in the same position it has chosen with respect 

to medical marijuana in Arizona. 

ARKANSAS 

Preferred Med. Assocs., LLC v. Abraham Family Tr., 2017 Ark. App. 260, 520 S.W.3d 710 (2017) 

Issue: (1) Whether Landlords had standing as individuals to sue Tenants for breach of the 

commercial lease; 

 

(2) Whether Landlords’ failure to identify themselves to Tenants as trustees of the trust 

that actually owned the leased property excused the Tenants from performing under the 

commercial lease; 

 

(3) Whether Landlords constructively evicted Tenant. 

Facts: Preferred Medical Associates, LLC and a principal and an employee, individually 

(“Tenants”) leased office space from Dr. Simon Abraham and his wife (“Landlords”) in 

the same facility that housed Dr. Abraham’s practice. The lease contemplated that the 

practices would co-exist and Tenants agreed to pay a $20,000 deposit and rent of 

$10,000 per month for a term of eighteen months. Five and a half months into the lease, 

Tenants vacated the leased premises. As a result, Landlords sued Tenants for breach of 

the lease and sought $125,000 in rent for the remaining twelve and a half months of the 

lease term, plus incidental damages.  

 

Tenants contended that their decision to vacate was justified because the Landlords 

conduct toward them amounted to a constructive eviction from the premises. The 

proceedings against Tenants were halted when Tenants discovered that the Landlords 

did not own the leased premises.  

 

The Landlords had previously created a revocable trust, the Abraham Family Trust (the 

“Trust”), and funded the Trust with the leased premises. As a result, the Trust owned 

the facility where the leased premises were located. The Landlords took the position 

that this information was not detrimental, because as the sole trustees of the Trust, they 

were given full authority to execute a lease of Trust property. 
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In response, Tenants alleged that, in light of this new information, the Landlords lacked 

standing to enforce the lease because they filed suit as individuals rather than as 

trustees. Further, they argued that the lease contract was invalid because the Landlords 

failed to identify themselves as trustees.  

Holding: The appellate court affirmed the trial court’s ruling that the lease was valid and 

enforceable.  Specifically, the court found that the Landlords had standing to sue 

because they were the sole trustees of the Trust. Further, the court noted that Arkansas 

rules of civil procedure allow the trustees of an express trust to sue in their own names 

without joining the party for whose benefit the action is being brought.  

 

Moreover, the appellate court found that the Tenants were not excused from performing 

under the lease despite the Landlords signing the lease without identifying themselves 

as the trustees because, under the Arkansas Trust Code, the Landlords had the power to 

enter into the lease. Finally, the court noted that Arkansas law assumes that persons in 

the Landlords’ position acted in accordance with their status as trustees, even if that 

status is not disclosed.  

 

In regard to the constructive eviction claim, the court affirmed that there was 

insufficient evidence to find that Tenants were constructively evicted as Landlords 

received no serious complaints from Tenants during their shared occupancy, and, at the 

time of their departure, Tenants stated that they were vacating the premises due to 

“unforeseen circumstances” and thanked Landlords for their “cooperation and 

hospitality.” 

Acad., Inc. v. Paradigm Bldg., LLC, 2017 Ark. App. 79, 513 S.W.3d 850 (2017), reh’g denied (Mar. 15, 

2017) 

Issue: (1) Whether letter from Tenant to Landlord constituted Tenant’s exercise of its option to 

renew lease, despite use of word “extend” rather than “renew”; 

 

(2) Whether Landlord waived right to collect late fees by never demanding the fees be 

paid during six-year period. 

Facts: Hass Hall (“Tenant”) is a public charter school in Fayetteville, Arkansas that leased 

property from Paradigm Building, LLC (“Landlord”). The parties entered into two 

multi-year leases executed in January 2009 and September 2010.  The renewal clause in 

the January 2009 lease, which is similar to the renewal provision in the 2010 lease, 

provided, in pertinent part that: 

“Tenant shall have the option to renew this Lease Agreement for one renewal term(s) of 

thirty-six (36) months. The renewal term shall be subject to all of the same terms and 

conditions as are set forth herein, except as otherwise provided in Section 3.2. Each 

option shall be exercised by written notice to Landlord, received no later than sixty (60) 

days prior to the expiration of the term then in effect.” 

 

Both leases also required that all notices be sent by certified or registered mail. Notably, 

one year before the lease expired, Tenant contacted the Landlord to inquire if they could 

discuss “extending” the lease. Thereafter, Tenant produced a form letter, which stated 

that Haas Hall “would like to exercise our Renewal Option on both Leases per 

paragraph 2.2 Renewals of the Agreements.” In the coming months, the Landlord 

proposed solutions to Tenant for additional space, including the possibility of entering 

into a five or ten-year lease. In April 2014, a series of emails and other written 

communications were exchanged regarding the renewal of the lease. In one such email 

communication, Tenant asked if a formal letter was necessary for renewal as stated in 
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the lease and Landlord simply questioned whether the Tenant wanted to enter into a 

new lease or wanted to extend the present lease. Instead of responding by email, Tenant 

sent a certified letter requesting to extend the lease.  In the course of additional email 

and text message communications Tenant later requested a renewal for a five-year term. 

Yet, Landlord drafted a ten-year lease agreement to which Tenant and his attorney 

voiced numerous objections, and, as of July 2014, the parties had not agreed on its 

terms. Nevertheless, Tenant continued to occupy the space in the Paradigm Building 

that was covered by the written lease, paying monthly rent, which was consistent with 

the lease’s renewal rate. 

 

On February 19, 2015, Tenant sent the Landlord written notice that it would “vacate the 

originally leased premises” by June 2015. Landlord filed suit seeking a declaratory 

judgment that Tenant had renewed its lease for three years, through June 30, 2017. 

Additionally, by amended complaint, the Landlord also sought late fees that it had not 

collected from Tenant over the course of the original lease. Tenant answered that it had 

not renewed the lease agreement but rather occupied the Paradigm Building on a 

month-to-month basis and asserted that Landlord’s claim for late fees had been waived.  

Holding: The appellate court affirmed the circuit courts finding that the Tenant renewed its lease 

for three years based on Tenant’s email communications stating “I want to renew our 

lease,” Tenant asking Landlord whether a formal letter was necessary for renewal as 

stated in the lease,” and the sending of a letter containing the “official request” for 

extension sent by certified mail as required by the lease contract. The appellate court 

agreed that the above communications showed not only Tenant’s intention to renew the 

lease, but that Tenant followed the lease’s “roadmap to renewal.” Notably, the court 

paid close attention to Tenant’s lack of legal training, and excused Tenant’s 

interchangeable language between “extension” and “renewal” noting that Tenant was 

not required to use the particular language contained in the form letter in order to affect 

a renewal.  

 

Lastly, the court agreed with the circuit court’s determination that Landlord waived its 

claim to the accrued late fees because while Landlord was aware of Tenant’s past due 

rent between 2009 and 2015, there was no evidence that Landlord demanded that the 

mounting fees be paid.  

CALIFORNIA 

BRE DDR BR Whittwood CA LLC v Farmers & Merchants Bank of Long Beach, 222 Cal. Rptr. 3d 435-

444 (Cal. Ct. App. 2017) 

Issue:   

 

Whether Farmers & Merchants had a contractual duty as a successor to the tenant to 

comply with the lease. 

Facts: 

 

In December 2006, the original owner of a shopping center entered into a 15-year lease 

with the Breckenridge Group (“Tenant”) for restaurant space. The shopping center was 

later sold to BRE DDR BR Whittwood CA LLC (“Landlord”). Farmers & Merchants 

Bank of Long Beach (“Farmers”) later loaned funds to Tenant, and Tenant assigned its 

right, title, and interest in all present and future leases of the premises to Farmers. 

Tenant then defaulted on its loan, and Farmers took possession of the premises through 

foreclosure. Farmers then transferred its interest to a third party, and the third party later 

surrendered the premises. 

 

Landlord then brought an action against Farmers to enforce the lease obligations, 

including payment of rent for the full lease term. Farmers responded by stating that they 

never intended to, nor did they assume the lease. Because the foreclosure documents 
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referred to the lease and because the lease required transferees to assume the lease 

obligations, the trial court granted summary adjudication in favor of Landlord. Farmers 

appealed. 

Holding:  

 

The Court of Appeal reversed and remanded the decision. The court held that the 

purchase of the leasehold estate did not constitute an express agreement to assume the 

obligations of the lease, and Farmers did not otherwise expressly assume the lease 

obligations. The court emphasized that an express assumption of a real property lease 

requires specific affirmation by the assignee to bind itself to the lease obligations. The 

record did not show that Farmers expressly assumed the lease. 

 

The court held that the language of the documents served to acknowledge the lease 

rather than assume its obligations. Therefore, Farmers was required to pay rent only 

until it surrendered possession of premises. The court noted that Landlord could have 

protected itself by requiring Farmers to sign the lease or a document assuming the lease 

obligations. 

DNI Food Service, Inc. v. Kim, No. B266596, 2017 WL 87055, at *1-4 (Cal. Ct. App. Jan. 10, 2017) 

Issue:  

 

Whether Tenant stated a cause of action for fraud based on Landlord agents’ failure to 

disclose the Caltrans Taking. 

Facts:  

 

BYC Leader Venture, LLC (“Landlord”) owned a small, multi-tenant retail building. 

The State of California, Department of Transportation (“Caltrans”) notified the lessor 

that two parcels of the lessor’s land would be affected by a nearby freeway expansion 

project. Around the same time, real estate agents working for the lessor, i.e. Susan and 

Sam Kim, Century-21 Sunny Hills, and Donald Yang (collectively, “Kim”) advertised 

tenant space in the building, highlighting that rents were being dramatically reduced and 

that the property was in a great location. Myo Keyong Wie (“Tenant”) responded to the 

advertisement and signed a five-year lease.  

 

Months later, Tenant received an eminent domain complaint from Caltrans. Tenant was 

unaware of the Caltrans taking until receiving the complaint. Tenant stated that if she 

had known about the Caltrans taking, she never would have signed the lease or even 

spoken with the agents. As a result of receiving the eminent domain complaint, Tenant 

allegedly suffered debilitating physical problems, including a loss of hearing and 

feeling. Tenant then sued Landlord and Kim for fraud based on their failure to disclose 

the Caltrans taking. The trial court sustained a demurrer to the cause of action for fraud, 

finding that the Caltrans taking had such a minimal impact on the value of the lease that 

it was not a material fact giving rise to a duty to disclose.  

Holding:   

 

The appellate court affirmed the judgment. Tenant’s claims were premised on the theory 

that the agents should have disclosed the information they possessed about a planned 

freeway expansion that would affect the commercial property they were leasing, but the 

court rejected this theory.  

 

The court acknowledged that the agents knew about the planned Caltrans taking but 

emphasized that neither parcel being acquired impacted the building on the property in 

which Tenant leased space. The court held that the allegations did not adequately state a 

claim for fraud because as a matter of law, the impact of the Caltrans taking was not 

material. The trial court therefore correctly ruled that the Caltrans taking did not rise to 

a duty to disclose. Lastly, the court noted that even if a duty to disclose did exist, the 

allegations concerning causation and damages were also inadequate. 
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Lazben Inv. Co. v. Golden Globe Inv., LLC, No. B277009, 2017 WL 6523711, at *1-5 (Cal. Ct. App. Dec. 

21, 2017) 

Issue:  

 

Whether the parties’ twenty year-course of conduct regarding the COLA provisions 

constituted implied modifications to the written leases. 

Facts:  

 

Kim Bang Ly and his company, Golden Globe Investments, LLC (together, “Tenant”) 

entered into a lease with Lazben Investments Co. (“Landlord”) for commercial space in 

a shopping center. The parties negotiated the lease terms and annual cost-of-living 

(“COLA”) increases and discussed how the annual percentage increases would be added 

to the current rent. It is undisputed that between 1990 and 2012 Tenant never challenged 

the method for calculating the rent increases.  

 

In 2012, Tenant’s attorney reviewed the leases and concluded Landlord was using an 

incorrect formula. When the attorney informed Tenant that these calculations were 

incorrect, Tenant refused to keep paying rent. Landlord then sued Tenant to recover the 

amount of rent Tenant had been withholding.  

 

The trial court held that the parties’ consistent, twenty-year course of conduct 

constituted implied modifications to the written lease and entered judgment in favor of 

Landlord. The lease language was ordered amended consistent with Landlord’s 

interpretation and the parties’ conduct for decades. 

Holding:   

 

The appellate court affirmed the judgment. The court admitted that the evidence 

demonstrated that Landlord’s calculation of the rent increase was contrary to the plain 

language of the COLA provisions. Nevertheless, the court held that the parties’ mutual 

acceptance of Landlord’s contrary methodology for the calculations for twenty years 

supported a reasonable inference that the parties intended to amend or modify the leases 

to conform to their conduct and understanding. 

Multani v Knight, 233 Cal. Rptr. 3d 541-554 (Cal. App. Ct. 2018) 

Issue:   

 

Whether a landlord could be held liable to a commercial tenant for damage to the 

tenant’s property resulting from an alleged sewer backup when the tenant had been 

served with a three-day notice to pay rent or quit and had been named in an unlawful 

detainer action filed before the alleged sewer backup occurred. 

Facts: 

 

Evelyn Knight (“Landlord”) owned commercial property and entered into a lease for the 

premises with Salima Multani (“Tenant”), a commercial tenant and physician who 

operated a medical clinic, with rent due on or before the first of every month. That lease 

expired in 2003, and Tenant continued to pay the agreed-upon rent on or before the first 

day of every month. Landlord accepted those payments; therefore, Tenant had a month-

to-month tenancy beginning in 2003 under the same terms as the expired lease.  

 

In May 2011, Tenant entered into a written agreement with another doctor to purchase 

the clinic for $400,000. The sale was supposed to close in January of 2012. 

 

In July 2011, Tenant stopped paying rent and failed to pay rent thereafter. In early 

December, Landlord sent a three-day notice to pay rent or quit and filed an unlawful 

detainer action. Sometime between December 2011 and January 2012, the sewer line 

for the premises backed up and caused raw sewage to flow from the sinks and 

contaminate all of the medical equipment, supplies, and patient files. As a result, the 

sale of Tenant’s medical practice could not be completed. 

 

Following the incident, Tenant brought claims against Landlord for negligent 

interference with contract relations, conversion, nuisance, and negligence. Landlord 
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filed a cross-complaint, seeking unpaid rent. 

 

The trial court, based upon the undisputed facts that Tenant did not pay rent after June 

2011, was served with a three-day notice to pay rent or quit, and failed to respond to the 

notice, found that Tenant was illegally in possession of the premises. Landlord was 

therefore not liable for the damage to the property. 

Holding:  

 

The appellate court affirmed the judgment. The court held that Tenant became a tenant 

at sufferance no later than when Tenant filed the unlawful detainer action against her. 

Therefore, she had only the right of naked possession, i.e. the right not to be forcibly 

evicted without legal process.  

 

The court rejected Tenant’s argument that despite her nonpayment of rent, she retained 

all legal rights as a month-to-month tenant. The court stated that the implied month-to-

month lease was terminated when Tenant failed to pay rent. The court recognized that 

ordinarily a month-to-month tenancy would be terminated only upon the giving of 30 

days’ notice but stated that Tenant gave an implied notice by failing to pay rent in July 

2011 and for several months after. 

 

The court also noted that even if Tenant’s initial failure to pay rent didn’t terminate her 

month-to-month tenancy, her failure to comply with the three-day notice to pay rent or 

quit, followed by Landlord’s filing of an unlawful detainer action, terminated the 

implied lease and Tenant’s legal right to possession of the premises. 

Nodulski v Vargas, No. F072998, 2017 WL 3887433, at *1-6 (Cal. Ct. App. Sep. 6, 2017) 

Issue:   

 

Whether the case fits under the specific rule defining a landlord’s liability for the 

criminal conduct of a third party or under the general rule defining a landowner’s 

liability for failing to maintain his property and avoid creating unsafe conditions. 

Facts: 

 

Debbie Nodulski (“Tenant”), the owner of a retail art gallery, leased property from 

Anthony Vargas (“Landlord”), who also owned and operated an adjacent retail business. 

Landlord and Tenant signed a lease dated June 11, 2007 which set forth the terms of 

their agreement. On September 27, 2008, Landlord stacked wood pallets and sawn 

wood directly behind Tenant’s store in an area designated for parking. Landlord stated 

that the items were in that location because a third party was supposed to pick them up. 

The stack of pallets and wood caught fire, and Tenant sued for damage from the fire.  

 

Tenant alleged that Landlord negligently stored the pallets and created an unsafe 

condition on the property. Tenant argued that this act of negligence was a proximate 

cause of the damage to the contents of her gallery. In response, Landlord moved for 

summary judgment, contending a commercial landlord owes no duty to prevent damage 

to a tenant’s property caused by the criminal acts of a third party. The trial court agreed 

and granted summary judgment in favor of Landlord. Tenant appealed. 

Holding:  

 

The appellate court reversed the judgment and remanded the case for further 

proceedings. The court concluded that there was a triable issue of material fact as to 

how the fire was started and whether criminal acts of a third party were involved. The 

evidence showed the fire was started by an unknown party, but it was inconclusive as to 

whether it was accidentally or intentionally set. These disputed material facts precluded 

Landlord from obtaining the protection from the specific rule that holds that a 

commercial landlord has no duty to guard against the criminal acts of a third party that 

are not reasonably foreseeable. 

 

The court concluded that Landlord owed a general duty to maintain the property and 
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that he might have breached that duty. Therefore, the court held that the motion for 

summary judgment should have been denied. 

Petrolink, Inc. v. Lantel Enter., 230 Cal. Rptr. 3d 283-293 (Cal. Ct. App. 2018) 

Issue:   

 

Whether the trial court erred in failing to offset the rents Tenant paid to Landlord 

against the purchase price. 

Facts: 

 

Petrolink, Inc. (“Tenant”) leased a parcel of undeveloped property from Lantel 

Enterprises (“Landlord”) pursuant to a lease agreement that included a provision 

allowing the lessee to purchase the property at fair market value. Tenant notified 

Landlord of its desire to exercise the purchase option, but the parties could not agree on 

the fair market value of the property. The parties sued each other and sought a judicial 

determination as to the fair market value of the property. Throughout litigation, Tenant 

continued to pay Landlord monthly rent on the property. At trial, the court obtained an 

appraisal of the property, which was between the values in the appraisals that the parties 

had previously obtained.  

 

The trial court entered judgment in favor of Tenant on its specific performance cause of 

action. The court ordered Landlord to sell the property to Tenant for $889,854.00 but 

did not grant Tenant an offset for any of the rent that it had paid to Landlord during the 

pendency of the litigation. Tenant appealed, arguing that the trial court erred in failing 

to offset the rents it paid to Landlord throughout litigation. 

Holding:  

 

The appellate court reversed the decision to permit the trial court to undertake an 

accounting between the parties. The court ordered that the accounting should take into 

account the delay in performance of the contract and that it should place both parties in 

the positions in which they would have been had the contract been timely performed. 

 

The court held that Tenant’s act in continuing to pay rent after exercising its option to 

purchase did not establish any understanding of the parties that rent would remain 

owing. The court stated that the trial court failed to account for the delayed performance 

of the contract for purchase and sale. The court failed to place the parties in the 

positions in which they would have been at the time the sale and purchase contract 

should have been performed.  

 

Lastly, the court held that Tenant’s exercise of the lease’s option to purchase 

extinguished the lease such that no further rents were due, and Tenant could therefore 

receive an offset of the further rent paid. 

631 S. Olive LLC v Garwacki & Assoc., No. B276087, 2018 WL 1444029, at *1-2 (Cal. Ct. App. March 

23, 2018) 

Issue:   

 

Whether the three-day notice to pay rent or quit was valid as required by the unlawful 

detainer statute. 

Facts: 

 

In September of 2013, Garwacki and Associates (“Tenant”) and 623 S. Olive LLC 

(“Landlord”) entered into a five-year commercial lease of an office space. A dispute 

arose over improvements to be made by Landlord, and Tenant paid no further rent. 

Landlord gave Tenant a three-day notice to pay $42,290.20 in past-due rent. The notice 

was accompanied by a tenant ledger indicating that the amount sought consisted of 

unpaid rent and late fees. In November of 2014, Landlord filed an unlawful detainer 

against the Tenant. At trial, Tenant moved for a nonsuit based on a defective three-day 

notice, which failed to abate the March 2014 rent. Tenant asserted that the three-day 

notice to pay rent or quit was defective. Landlord’s accountant admitted that Tenant 

should not have been charged rent for March 2014 but offered an alternative calculation 

of the past due rent.  
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The trial court concluded that any inaccuracy in the rent amount demanded in the three-

day notice was not prejudicial to Tenant because the ledger made clear how the amount 

was calculated, and the evidence received at trial showed that the amount was less than 

what Tenant actually owed. Tenant appealed.   

Holding:  

 

The appellate court reversed the judgment. The court looked to the unlawful detainer 

statute, emphasizing that it needed to be strictly construed. Landlord relied on section 

1161.1 of the statute, which stated that “the requirement that the statutory notice must 

contain the rent which is due is more liberal in commercial cases where the amount was 

clearly identified as an estimate and is not correct, but it is determined that rent was 

owing and the amount claimed in the notice was reasonably estimated.” The court 

dismissed this argument and stated that section 1161.1 only applied when a three-day 

notice was clearly identified by the notice as an estimate. Because the amount in the 

notice at issue was not identified as an estimate, section 1116.1 was inapplicable.  

 

The court also noted that the amount was inaccurate because it included rent for March 

2014, even though the lease provided that rent for that month would be abated. Hence, 

the court held that the notice was defective. Because the notice was defective, it could 

not support a judgment for unlawful detainer. 

DELAWARE 

K&G Concord, LLC v. Charcap, LLC 2017 Del. Ch. LEXIS 139 (Del. Ch. 2017) 

Issue:   

 

(1) Whether a tenant’s means of accessing property is sufficient to give rise to an 

easement by prescription; 

 

(2) Whether an easement by estoppel can arise based on use of a property when a 

landlord was previously presented with evidence that no easement existed. 

Facts: 

 

K&G Concord, LLC (“2720 Landlord”) owned property at 2720 Concord Pike in 

Wilmington, Delaware (“2720 Property”), on which CSS Concord, Inc. (“2720 

Tenant”) operated a restaurant. Charcap, LLC (“Charcap Landlord”) owned adjacent 

property located at 2600 and 2706 Concord Pike in Wilmington, Delaware (“Charcap 

Property”). A traffic light with a direct entrance to the 2720 Property was located at the 

intersection of Concord Pike and Woodrow Avenue. There was no direct entrance from 

either the traffic light or from the northbound side of Concord Pike to the 2720 

Property. The only point of direct access to the 2720 Property was from the southbound 

side of Concord Pike.  

 

The 2720 Landlord purchased the 2720 Property in 2012. Prior to closing on the sale, 

the 2720 Landlord hired a professional land surveyor (“Surveyor”) to conduct a title 

search and determine whether future development of the 2720 Property was feasible. 

The search did not show any easements over the Charcap Property. After the sale, the 

2720 Landlord began to develop the property. Surveyor created a record and parking 

plan, including a traffic generation diagram, which showed trips entering and exiting the 

2720 Property through the direct access entrance to the southbound side of Concord 

Pike. The New Castle County Department of Land Use responded to the 2720 Property 

development plan that a cross access agreement needed to be accepted before the plan 

would be approved because “access to the property to the south is important to maintain 

safe vehicular circulation.” The Delaware Department of Transportation also suggested 

that a “combined access with the parcel to the north or south should be considered.” 

Surveyor responded to the Department that “Cross access through the property to the 

south is not viable. It is expected that the owner will resist cooperation.” Surveyor 
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shared this response with the 2720 Landlord before submitting. The plan was eventually 

approved. The final parking and record plans did not mention an easement. Surveyor 

sent the 2720 Landlord copies of all these documents. 

  

Construction subsequently began on the 2720 Property in 2014, and the construction 

site manager directed the construction workers to access the 2720 Property by crossing 

through the Charcap Property. Upon the opening of the restaurant on the 2720 Property 

in October 2015, cars and delivery trucks continued to cross through the Charcap 

Property. In July 2016, the Charcap Landlord erected a fence on the Charcap property. 

When the fence failed to prevent the delivery trucks going to the 2720 Property from 

crossing through and obstructing the Charcap Property, the  Charcap Landlord made 

plans to extend the fence in September 2016.  

 

The 2720 Landlord brought suit, seeking an injunction and a declaratory judgment that 

the 2720 Landlord had acquired an easement by prescription and by estoppel over the 

Charcap Property that allowed the employees, customers, and vendors of the 2720 

Tenant to access the traffic light and northbound lanes of the road. 

Holding:  

 

The court held that there was not an easement by prescription because the 2720 

Landlord failed to provide sufficient evidence of the former 2720 Property owner’s use 

of the Charcap Property as a means of getting to the 2720 Property. Instead, the 2720 

Landlord focused on the previous tenants’ use of the Charcap Property to get to the 

2720 Property. However, under Delaware law, “use by a tenant can be employed in 

finding the requisite prescriptive period only when such use can be said to have been 

expressly or impliedly (from the circumstances) embraced within the terms of the 

tenancy itself.” The lease between the previous property owner and his tenants made no 

express mention of an easement, and an easement was not implied in the lease. The 

court relied on Delaware precedent that even if the tenant thought the lease covered an 

easement, the owner himself had to use or have a claim to the easement for there to be 

privity of estate between the owner and tenant as to the easement. Here, there was no 

evidence of the previous owner’s use of the easement. Therefore, the tenants’ use of the 

Charcap Property did not contribute to the prescriptive period required for an easement 

by prescription.  

 

The court also held there was not an easement by estoppel because the 2720 Landlord 

was aware from multiple sources (including the title search, title affidavit, and appraisal 

report) that there was no easement associated with the 2720 Property. The court held the 

2720 Landlord did not satisfy its burden of proving that the Charcap Landlord 

represented there was an easement. The fact that the Charcap Landlord temporarily 

permitted construction vehicles to cross over the Charcap Property did not create a 

permanent easement. Finally, there was no obligation for the Charcap Landlord to act to 

prevent an easement when the 2720 Landlord already had information that there was no 

easement. Therefore, neither the 2720 Landlord nor the 2720 Tenant was entitled to an 

easement over the Charcap Property. 

 

Bridev One, LLC v. Regency Ctrs., L.P., 2017 Del. Super. LEXIS 368 (Del. Super. Ct., July 20, 2017) 

Issue:   

 

(1) Whether the landlord was contractually obligated to mitigate its damages pursuant to 

the terms of the lease; 

 

(2) Whether the landlord was entitled to recover common area costs, taxes and 

insurance (“CAM charges”) absent notices documenting the amount owed;  
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(3) Whether the landlord was entitled to recover future rent, pre- and post-judgment 

interest, and attorney’s fees pursuant to the terms of the lease. 

Facts: 

 

Bridev One, LLC (“Tenant”) and Regency Centers, L.P. (“Landlord”) were parties to a 

commercial lease (the “Lease”). After judgment was entered in favor of Landlord for 

Tenant’s breach of the Lease, Landlord sought to recover three categories of damages: 

(i) past and future rent and “Additional Rent”, (ii) interest and (iii) attorney fees and 

costs. Tenant argued that the Lease required Landlord to mitigate its damages claim for 

rent, that Landlord could not recover CAM charges, and that the application of interest 

should be capped at the legal rate or no more than 5.75%. 

 

The District Court analyzed several Lease provisions in connection with Landlord’s 

claims for rent. First, Section 18.7 of the Lease required each of the parties to use 

“commercially reasonable efforts to mitigate any damages resulting from a default of 

the other party under this Lease” but carved out certain actions that Landlord was not 

required to take, which included “offer[ing] the Premises if there is other space 

available in the Shopping Center suitable for the prospective tenant’s use.”  Second, the 

Lease set forth the estimated CAM charges for 2013 based on the gross leasable area of 

Tenant’s premises in relation to the entire gross leasable area of the building. The Lease 

further provided that Tenant’s proportionate share of Additional Rent could only 

increase or decrease when there was an addition or deletion to either Tenant’s premises 

or Landlord’s building. Third, Landlord sought an award of future rent pursuant to 

Section 18.2(c) of the Lease, which permitted Landlord upon an event of default to 

“retake possession of the Premises from Tenant by summary proceedings or otherwise, 

either with or without terminating this Lease, and to sue Tenant for an amount equal to 

the remaining Rent to become due during the Term (or any extension periods then in 

effect) discounted to its present value….”  

 

Furthermore, Landlord sought to recover interest on any award of damages at a rate of 

12% until paid in full. Landlord’s claim was based on Section 1.1(1) of the Lease, 

which defined the “Default Rate” of interest as “[t]he lesser of twelve percent (12%) per 

annum or the maximum lawful rate of interest permitted by applicable law.” Tenant 

argued that there was no applicable contractual interest rate because the default rate was 

not explained, and in the face of an ambiguity, the issue should be interpreted against 

the Landlord as drafter of the Lease.  

 

Finally, the District Court looked to Section 18.3 of the Lease with respect to 

Landlord’s claim for attorney fees, which provided: “In the event that any action, suit or 

other proceeding is initiated concerning or arising out of this Lease, the prevailing party 

shall recover all of such party’s costs and reasonable attorneys’ fees…. As used herein, 

‘reasonable attorneys’ fees’ shall mean the full and actual costs of any legal services 

actually rendered in connection with the matters involved, calculated on the basis of the 

usual fee charged by the attorney performing such services.” 

Holding:  

 

First, the District Court found that Landlord was not obligated to offer Tenant’s 

premises to a new tenant when other space in the Shopping Center suitable for that 

prospective tenant’s use was, or soon would be, available. Because other vacant space 

was available in the Shopping Center, Landlord was not contractually obligated to 

further mitigate its damages and was entitled to recover the full amount of unpaid rent. 

 

Second, the District Court found, based on the express terms of the Lease and the 

testimony of the Landlord’s property manager, that the CAM charges were recoverable. 

Tenant argued that it was unable to assess the validity and amount of the charges 
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because no notices were sent documenting the amounts owed. However, the District 

Court found that because the Lease explained how the CAM charges were calculated 

and Tenant agreed to be bound by it, the Tenant could not claim ignorance with respect 

to how the debt was incurred or calculated. Furthermore, because the parties were aware 

from the negotiation and execution of the Lease that the Tenant was responsible for 

CAM charges, the Tenant could not claim to be surprised by the charges. Finally, 

Section 8.6(c) of the Lease—which provided that Landlord’s failure to deliver a 

statement “shall not” waive its right to payment—preserved Landlord’s ability to seek 

CAM charges regardless of whether written notice was provided. Absent a change in 

the amount billed or a modification of the gross leasable area, Landlord was entitled to 

recover the full amount of CAM charges claimed as Additional Rent.  

 

Third, the District Court found that accelerated rent, discounted to present value, was 

reasonable in light of the damages that could have been foreseen by the parties at the 

time they entered into the Lease. The court reasoned that there was no guarantee that the 

Landlord would be able to re-let the premises and that, when parties enter into a 

contract and take a calculated risk, it is not unfair to hold the breaching party to the 

agreement regardless of whether the damages prove to be less or non-existent. 

 

Fourth, the District Court held that the Landlord was entitled to pre- and post-judgment 

interest at the rate of 12%. The District Court found there was no ambiguity in the Lease 

because the “Default Rate” was clearly set forth as “the lesser of twelve percent (12%) 

per annum or the maximum lawful rate of interest permitted by applicable law.” The 

District Court also rejected Tenant’s argument that interest should be capped by 6 Del. 

C. §2301, which the Superior Court previously held applied only to a lender/borrower 

relationship and not to commercial leases. 

 

Finally, the District Court held that the test for recovery of attorney costs and fees was 

not what fees and costs the Tenant believed were reasonable. Rather, pursuant to the 

Lease, the Court “shall” award the “full and actual” fees and costs as long as the amount 

billed reflected counsel’s “usual rate” for similar services. Because the Lease was clear 

on this issue, Landlord was entitled to recover the full amount of its attorney fees and 

costs. 

3410 Old Capital Trail, LLC v. Megarents, Inc., No. N16C-05-014 FWW, 2017 LEXIS 313 (Del. Super. 

Ct. June 23, 2017). 

Issue:   

 

Whether the landlord was entitled to recover a 25% late fee under a written lease 

allowing for such late fee, but where the original lease term expired and the parties 

verbally agreed that the tenant could continue occupying the premises thereafter 

provided that the tenant would pay rent to the landlord as it could. 

 

 

Facts: 

 

3410 Old Capital Trail, LLC (“Landlord”) leased storage space to Megarents, Inc. 

(“Tenant”) for a one-year term beginning on April 1, 2004 with a base annual rent of 

$12,780 payable at $1,065 per month.  The lease provided for a 25% late fee if the 

monthly rental payment was not paid within 10 days following the due date.  The lease 

expired after one year, and the parties agreed that the lease would not be renewed. 

However, Tenant continued to occupy the premises until August 31, 2015 and 

continued to make payments to Landlord.  There were gaps in these payments, and 

Landlord alleges that delinquencies accrued between July 1, 2010 and August 31, 2015.  

Most monthly payments made during that period were for $1,065, but other payments 

ranged from $0 to $2,130.  Between January 1, 2012 and December 5, 2015, Tenant 
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paid Landlord $49,585 in total. 

 

At trial, Landlord and Tenant agreed that after the lease expired, it converted to a 

month-to-month lease.  Landlord argued that all of the terms from the initial lease 

applied to the month-to-month lease, including the 25% late fee.  Tenant contended that 

it had discussions with Landlord in which Tenant expressed that it would be difficult to 

make consistent payments, but that Tenant would pay as it could and vacate if 

necessary.  Tenant was never sent a late fee notice and, at trial, claimed that if a late 

charge had been applied Tenant would have left the premises. Landlord sued to recover 

late charges accruing from July 2010 through August 31, 2015. 

Holding:  

 

The court concluded that after the lease expired in 2005, the creation of a new tenancy 

was inferred and governed by the terms of the expired lease.  The new tenancy would 

have included the 25% late fee from the original lease terms, but the court determined 

that there was an oral modification of the lease terms that removed the late fee.  The 

court reasoned that the oral modification occurred when Tenant offered to pay whatever 

it could or vacate the premises, and when Landlord accepted the offer and continued to 

receive rental payments, which ultimately totaled the original $1,065 monthly amount. 

The court further noted that the parties’ behavior supported this modification, because 

Tenant would have vacated if it had known a 25% late fee was accruing, and because 

Landlord never billed Tenant for any late fees or accounted for such late fees in its 

internal records. As a result of finding that there was an oral modification of Tenant’s 

month-to-month tenancy, the court held that Landlord was not entitled to recover the 

25% late fee under the original lease.   

IDAHO 

Lincoln Land Company, LLC v. LP Broadband, Inc., 408 P.3d 465-474 (Ida. 2017)  

Issue:   

 

Whether the district court erred by finding that Landlord did not confer a benefit to LP 

Broadband. 

Facts: 

 

Lincoln Land Company, LLC (“Landlord”) executed a lease agreement with General 

Mills Operations, LLC (“Tenant”). The lease agreement specifically prohibited a 

sublease of the property without prior written consent from Landlord. Notwithstanding 

the lease provision, Tenant subleased the rooftop space to LP Broadband, Inc. (“LP 

Broadband”). Upon discovering that LP Broadband was using the rooftop space, 

Landlord filed a complaint against LP Broadband for unjust enrichment.  

 

Landlord argued that because the lease between Tenant and Landlord prevented 

subleasing, any attempt by Tenant to confer a benefit was illegal, making LP 

Broadband’s use of the property an appropriation from Landlord. The District Court 

dismissed this argument and concluded that Landlord failed to establish that it -- not 

Tenant - had conferred the benefit to LP Broadband. Thus, the court granted summary 

judgment in favor of LP Broadband, and Landlord appealed.  

Holding:  

 

The appellate court affirmed the judgment. The court held that because it was Tenant 

and not Landlord that conferred the benefit, Landlord could not recover on its unjust 

enrichment claim.  

 

In its reasoning, the court stated that Landlord ignored the fact that the lease granted 

Tenant the right to quiet enjoyment of the entire property and that Landlord had a 

reversionary interest at the time the benefit was conferred. Therefore, at the time LP 

Broadband received a benefit, Landlord did not have the ability to confer a possessory 

interest in the property. Because Landlord did not confer a benefit to LP Broadland, the 

court held that the district court did not err by granting summary judgment in favor of 
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LP Broadband. 

ILLINOIS 

KENTUCKY 

Foursome Properties, LLC v. Rite Aid of Kentucky, Inc., 2018 WL 1439830 (Ky. Ct. App. March 23, 

2018). 

Issue:   

 

(1) Whether the trial court erred in granting summary judgment over an oral 

modification of a lease that does not plainly prohibit oral modifications. 

Facts: 

 

Gay St. Polaris LLC (“Landlord”) entered into a commercial lease agreement with 

Polaris Pediatrics, Inc. (“Tenant”) for a 2,480 square foot suite. The initial term of the 

lease was for five years with modifications required by writing. If Tenant failed to pay 

rent within 20 days of its due date, then Landlord was permitted to either terminate the 

lease or terminate Tenant’s possession and relet the premises. Further, Landlord is 

permitted to accelerate the payment of the rent.   

 

The lease was subsequently amended in writing to reduce the rent due to cash flow 

issues. After the manager of Landlord’s company passed away, Tenant notified 

L.D.S., LLC v. Southern Cross Food, Ltd., 96 N.E.3d 424 (Ill. App. Ct. 1st Dist. 2017). 

Issue: Whether a personal guaranty executed in connection with a lease for commercial 

property needs new consideration to support the guaranty. 

Facts: L.D.S., LLC (“Landlord”) and Southern Cross (“Tenant”) executed a lease for a 

property to be used as a Quizno’s restaurant. The president of Southern Cross, Skehan, 

signed the lease, provided a security deposit and took possession. After the lease was 

executed, Skehan provided a personal guaranty of the lease. Southern Cross failed to 

pay rent and L.D.S. relet the premises to Dunkin Donuts. Skehan, argued in the suit 

against him that there was no new consideration for the personal guaranty, which was 

required since the signing of the lease and execution of the personal guaranty were not 

contemporaneous.  

Holding: The Court held that when a guaranty is executed after the underlying obligation was 

entered into, new consideration is generally needed for the guaranty. It is only when a 

guaranty is executed contemporaneously with the original contract that the consideration 

for the original contract is sufficient consideration for the guaranty and no new 

consideration is required for the guaranty. 

In re Mid-Illini Hardwoods, LLC v. Morton Community Bank, 576 B.R. 598 (2017). 

Issue: Whether a written lease is necessary to create an obligation to pay rent. 

Facts: Mid-Illini Hardwoods (“Tenant”) is a sawmill plant, owned by the Newmans 

(“Landlord”). The Newmans individually purchased the sawmill property, financed by 

Morton Community Bank with a mortgage, and initially paid the mortgage loan 

themselves. Later, the mortgage payments began to come from Mid-Illini Hardwoods. 

The Newmans later executed a lease between themselves and Mid-Illini Hardwoods. 

Before the written lease, Sandra Newman prepared and signed the checks drawn from 

Mid-Illini Hardwood’s bank account and paid directly to Morton Community Bank in 

lieu of rent. Once Mid-Illini Hardwoods filed for bankruptcy, the trustee sought to avoid 

the money paid as rent before the written lease.  

Holding: The court held that a written lease is not necessary to create an obligation to pay rent. 

Parol leases are valid and enforceable except where the agreed term is longer than one 

year, in which event the term is unenforceable under the Statute of Frauds and the 

tenancy becomes month-to-month. The court also held that even if the entire lease is 

determined to be invalid or void, the tenant remains liable for the reasonable value of 

the occupancy for as long as he remains in possession. 
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Landlord, based on a verbal understanding between the parties that they were exercising 

their ability to provide 30-day notice of termination and winding down their business. 

Landlord filed a complaint against Tenant for breach of contract and the trial court 

granted Landlord’s motion for summary judgment because the lease stated that any 

alteration to the lease must be made in writing.  

Holding:  

 

The Court upheld the trial court’s ruling based on the unequivocal language of the 

amendment that established the intent of the parties to validate the original terms of the 

lease only to be modified by written changed provided in the amendment.  

LOUISIANA 

Constantin Land Trust v. Pitre Indus., 225 So. 3d 1089 (La. Ct. App. 2017) 

Issue: (1) Whether the landlord could evict the tenant after the tenant failed to provide timely 

written notice of its intent to renew the lease; 

 

(2) Whether the landlord constructively interrupted the tenant’s peaceful possession;  

 

(3) Whether the landlord accepting rental payments after the alleged expiration of the 

lease term effected the renewal of the lease;  

 

(4) Whether the lease provisions regarding the term and time to exercise the renewal 

option were ambiguous.   

Facts: In 2005, Constantin Land Trust (“Landlord”) entered into a ten-year lease agreement 

with Pitre Industries, LLC (“Tenant”) for 2.35 acres of land known as the “Texaco 

Dock.” The lease granted Tenant the option to renew the lease for two additional terms 

of ten years.  

 

In December 2010, the parties entered into a partial termination of the lease agreement, 

wherein Tenant released about one-half of the leased property, which Landlord in turn 

leased to a third-party. Then, in October 2015, Landlord filed an action for eviction of 

Tenant, alleging that Tenant’s failed to give timely written notice of its decision to 

exercise the option to renew the lease. Landlord sought return of Tenant’s remaining 

portion of the property. At the time, multiple other actions were pending between 

Tenant and Landlord in other courts.  

 

The trial court denied Landlord’s petition for eviction because it found that although 

there was a clear term in the lease governing the timeliness of renewal notices and 

Tenant did not timely exercise the option to renew, Landlord interrupted Tenant’s 

peaceful possession by filing separate actions against Tenant.  

Holding: The appellate court concluded that actions filed adversely to a lessee/possessor or the 

breach of a lease are not disturbances. In addition, insufficient evidence exists to 

establish a disturbance of Tenant’s peaceful possession from harassment of Tenant’s 

customers. Thus, the trial court erred in relying on such evidence to render judgment 

based on the theory of constructive interruption of peaceful possession.  

 

The appellate court also concluded that the trial court erred in denying the petition for 

eviction when the evidence established that Tenant failed to provide timely written 

notice of its intent to renew the lease. The appellate court noted that the terms governing 

the time for Tenant to give notice of renewal unambiguously stated the required 

timeline when considering the terms’ prevailing meanings. Tenant did not meet that 

required time.  
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The appellate court found that Landlord’s receipt of a lease payment after the expiration 

of the renewal period was not waiver of Landlord’s rights to receive timely written 

notice of Tenant’s renewal of the lease. Landlord did not cash the payment, but kept the 

check for use in the subsequent action for eviction.  

Specialty Retailers, Inc. v. RB River IV LLC, 237 So. 3d 63 (La. Ct. App. 2018)  

Issue: (1) Whether the lease terms place a cap on the Additional Rent owed by the tenant 

under the lease.  

Facts: In 2003, Specialty Retailers, Inc. (“Tenant”) entered into a ten-year lease with 

Weingarten Realty Investors (“WRI”) for a portion of a retail shopping center in 

Lafayette, Louisiana. In 2005, WRI transferred its interest in the shopping center to RB 

River IV LLC (“Landlord”). The lease called for Tenant to pay three types of rent: 

Minimum Rent, Percentage Rent, and Additional Rent. The Additional Rent required 

Tenant to make monthly payments to cover its proportionate share of the costs and 

expenses paid by Landlord. The lease provided for a year-end reconciliation of the 

monthly amounts paid by Tenant against the actual amount that Landlord incurred that 

year.  

 

Tenant hired a third-party auditor to review the lease and it determined that Tenant had 

been paying more than it owed in Additional Rent based on a section in the lease that 

Tenant asserted capped the Additional Rent. Tenant sent demand letters to Landlord and 

filed suit when those letters went unanswered. Tenant alleged that Landlord breached 

the lease by charging more than the capped amount under the terms.  

 

The trial court denied Tenant’s motion for summary judgment based on the assertion 

that the lease capped the amount owed as Additional Rent and granted summary 

judgment in favor of Landlord, dismissing Tenant’s claims.  

Holding: The court explained that the lease provision at issue caps only the Additional Rent owed 

each month because the Additional Rent is paid a month in advance, and thus can only 

be an estimate. The provisions of the lease do not provide a cap for the amount owed to 

Landlord as Additional Rent per year, but unambiguously requires Tenant to pay its 

actual share of the common area operating costs incurred by Landlord for that year.  

429 Bourbon St., LLC v, RMDR Invs., Inc., 230 So. 3d 256 (La. Ct. App. 2017) 

Issue: (1) Whether the landlord can evict the tenant after accepting the financial records of the 

tenant for many years before claiming that the records were incorrect. 

 

(2) Whether the district court can order the tenant’s eviction without the landlord 

producing the financial records to prove that tenant underpaid its rent.  

Facts: In January 2006, RMDR Investments, Inc. (“Tenant”) entered into a 60-month lease 

with 429 Bourbon St. LLC (“Landlord”) to operate a gentleman’s club. The lease 

provided for a percentage rent of 20% of Tenant’s annual gross sales income, with a cap 

of $50,000 per month. The lease did not contain a definition of “annual gross sales 

income.” In addition, the Tenant was to pay Landlord 15% of its profits from the 

property annually. The lease further provided Tenant with three options to renew for an 

additional 5-year period.  

 

In 2009, Tenant changed ownership and the parties executed an amendment to the lease 

that imposed obligations on Tenant to maintain and produce to Landlord reports of 

Tenant’s income and financial records.  

 

Tenant tendered monthly rental payments to Landlord, but neglected to send monthly 



LANDLORD & TENANT 

DMEAST #35150159 v1 State Cases 

60 

accounting reports from 2009 through 2014. Landlord requested the records for the first 

time in 2014 and Tenant sent an incomplete portfolio. Landlord retained an independent 

accounting firm to examine Tenant’s books following the incomplete record submission 

and concluded that Tenant had underpaid its rent by $852,369.40 based on the profit 

Tenant made. The Landlord placed the Tenant in default, demanded the delinquent 

payments, and terminated the lease. Landlord subsequently filed a petition for summary 

eviction, alleging that Tenant breached the lease and amended lease.  

 

The district court ordered Tenant’s eviction and explained that Tenant had breached its 

lease by: (1) failing to maintain and preserve full, complete and accurate books, records, 

and accounts for a three-year period; (2) failing to have an authorized officer of Tenant 

sign the monthly balance sheet and profit and loss statements, attesting to their truth; (3) 

failing to produce complete annual financial statements prepared by a CPA; and (4) 

failing to accurately report income and thus, not paying the proper amount of monthly 

rent.   

Holding: The Court affirmed the district court in its determination that Tenant failed to comply 

with the terms of the lease requiring accurate financial records and monthly and annual 

balance statements signed by financial officers. In addition, the lease terms expressly 

precluded Tenant from asserting that Landlord waived its rights to receive and review 

the required records with the passage of time.  

 

The Court also affirmed the district court’s determination that Tenant underpaid its rent. 

Tenant failed to keep receipts and maintain accurate books or financial records. This 

failure made it impossible for Landlord to determine the proper amount of rent due 

under the lease. Although Tenant asserts that most of its transactions were cash 

advances rather than sales, the only receipts Tenant preserved referred to the 

transactions as “sales.” If all of the claimed cash advances were actually sales, the rent 

paid was far under the amount owed to Landlord.   

MARYLAND 

Cipriano Square Plaza Corp. v. Munawar, No. 1871, 2018 Md. App. LEXIS 167, at *1 (Ct. Spec. App. 

Feb. 21, 2018) 

Issue:   

 

Whether, under New York law, a landlord materially and willfully breaches a contract 

by overbilling and refusing to provide a tenant with billing information. 

Facts: 

 

The Munawars (“Tenants”) agreed to rent space in a shopping center owned by 

Cipriano Square Plaza Corporation (“Landlord”). The lease agreement had two 

pertinent provisions: (i) it stated that the lease was governed by the laws of New York 

and (ii) it stated that the Tenants were responsible for reimbursing the Landlord for 

common area maintenance (“CAM”) expenses and real estate taxes. The lease listed the 

formulas to be used to calculate the CAM expenses and real estate taxes.  

 

After the Tenants moved into the space, they contacted the Landlord with concerns 

about the high CAM and property tax charges. The Landlord did not respond to the 

Tenants’ inquiries. Eventually, the Tenants retained counsel, and their attorney 

contacted the Landlord and asked for documentation regarding the CAM and real estate 

tax expenses. While the Landlord replied to the Tenants’ counsel, the Landlord did not 

provide all of the requested information. Shortly after this exchange, the Tenants filed 

an action in Maryland seeking rescission of their lease and damages for 

misrepresentation. Landlord filed a separate action in New York alleging breach of 

lease and seeking damages for unpaid rent for the full lease term. 

Holding:  Applying New York law as the governing law under the lease, the Appellate Court held 
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 that the Tenants were entitled to a rescission of the lease because the Landlord 

materially and willfully breached the lease by overbilling and refusing to provide 

information to the Tenants.  

 

Under New York law, rescission of a contract is appropriate when there is a material 

and willful breach and no adequate remedies at law. The Court found that the 

Landlord’s conduct was willful because the Landlord’s overbilling and refusal to 

provide information on multiple occasions was both voluntary and intentional. The 

Court also found that the breach was material. Under New York law, a breach is 

material if it “leaves the subject of the contract substantially different from what was 

contracted.” The evidence presented to the Court demonstrated that the Tenants were 

being billed at a rate that was thirty percent higher than it should have been based on the 

formula in the lease. The Court reasoned that requiring the Tenants to pay thirty percent 

more than their actual rate was substantially different from what was contracted. 

Finally, the Court found that rescission was the only adequate remedy at law. According 

to the lease, any monetary judgment for the Tenants could only be recovered if the 

Landlord sold the shopping center. Therefore, rescission was an appropriate remedy. 

USA Real Estate-2, LLC v. Carter, No. 2648, 2018 Md. App. LEXIS 39, at *1 (Ct. Spec. App. Jan. 12, 

2018) 

Issue:   

 

Whether guarantors are responsible for unpaid rent due under a lease extension when 

they did not receive notice of the extension and there was no language in the lease or 

guaranty contemplating a lease extension. 

Facts: 

 

Faithful and True Christian Center (“Tenant”) entered into a lease agreement with USA 

Real Estate (“Landlord”). The Tenant’s pastor signed a fixed five-year lease. At the 

same time, six church members signed a personal guaranty of the lease. The Landlord 

accepted the guaranty after requesting and reviewing the federal and state tax returns of 

the guarantors. 

 

The lease agreement contained a clause stating that the Tenant would be liable for 200% 

of the rent if it held the premises longer than the five-year term. The guaranty stated that 

“modifications” to the lease could be made “without releasing [the guarantors] from 

[their] obligations,” and it stated that it was an absolute guaranty of “the full and 

complete payment of rent and other charges…under said Lease agreement.” Neither the 

lease agreement nor the guaranty had specific language regarding a lease extension.  

 

Four years later, the Tenant entered into a three-year lease extension with the Landlord. 

The guarantors were not notified about the extension, and their consent was not sought. 

In addition, the Landlord did not request financial information from the guarantors.  

 

Three years after the lease extension, the Tenant could no longer pay the rent. The 

Landlord and Tenant agreed that the Tenant would vacate the property eight months 

before the lease extension ended. Shortly thereafter, the Landlord sued the Tenant and 

the guarantors for breaching the lease and the personal guaranty.  

Holding:  

 

The Appellate Court concluded that the guarantors were not responsible for the 

payments due under the lease extension because there was no language in the lease or 

guaranty that rendered notice to and consent of the guarantors unnecessary. While 

section (b) of the guaranty stated that modifications to the lease could be made “without 

releasing [the guarantors] from [their] obligations,” the Court found that a lease 

extension was not a modification. The Court reasoned that “modification” did not 

include a lease extension because no language in the lease or guaranty suggested that a 
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lease extension was possible. The Court also reasoned that if “modification” did include 

lease extensions, the term “modification” was ambiguous. As an ambiguous term, the 

Court explained that “modification” should be construed against the drafter; thus, the 

term would not include lease extensions. 

  

In addition, the Court explained that the guaranty signed by the church members was 

not a “continuing guaranty.” The guaranty was only for the “full and complete payment 

of rent and other charges” under the lease agreement, and the original lease was for a 

fixed five-year term. Therefore, the guaranty was only for charges incurred during those 

five years.  

 

Lastly, the Court found that the guarantors were not liable simply because the original 

lease had a holdover clause. The Court differentiated a lease extension from a holdover, 

explaining that a holdover is a non-consensual unilateral refusal to vacate, while a lease 

extension is a consensual extension. Accordingly, the Court found that the guarantors 

did not consent to a lease extension by agreeing to the holdover clause.  

MASSACHUSETTS 

Cedar-Fieldstone Marketplace, LP v. T.S. Fitness, Inc., No. 17-P-791, 2018 WL 1321367 (Mass. App. Ct. 

Mar. 15, 2018) 

Issue: Whether an agreement that released a tenant’s liability to a landlord for unpaid rent also 

released a guarantor’s liability to the landlord, when guarantor signed for Tenant as its 

president.  

Facts: In New Bedford, Massachusetts, Cedar-Fieldstone Marketplace, LP (“Landlord”) leased 

premises to T.S. Fitness, Inc. (“Tenant”).  In 2011, the parties agreed to modify the 

lease agreement (the “Lease”).  In order to secure payment obligations under the 

modified Lease, Thomas W. Sheridan (“Guarantor”), President of Tenant, executed a 

personal guaranty.  The guaranty was capped at $52,271.06.  

Soon after, Tenant defaulted and Landlord initiated a summary process action against 

Tenant and Guarantor.  The action was resolved through an agreement for judgment 

(the “Agreement”).  Tenant and Guarantor signed the Agreement, but Guarantor signed 

it only in his capacity as the President of Tenant.  The Agreement allowed Tenant to 

occupy the leased premises for an additional three (3) months while making the agreed 

payments.  

After executing the Agreement, Landlord brought a collection action against both 

Tenant and Guarantor seeking over $100,000 in unpaid rent.  The court dismissed the 

action against Tenant, but not the action against Guarantor.  It granted summary 

judgment against Guarantor, making him liable for the $52,271.06 he guaranteed.  

Guarantor appealed arguing that he could not be liable to Landlord once Tenant’s 

liability was resolved by the Agreement.    

Holding: The court rejected Guarantor’s argument, reasoning that a guaranty is just like a 

contract.  Because parties negotiating a guaranty are free to agree or object to the 

guarantor’s obligations, the liability of a guarantor is determined by the obligation 

expressed in the terms of the written instrument.  

The court concluded that the terms of the contract between Guarantor and Landlord 

expressed Guarantor’s obligations.  The contract intended to provide Landlord a lock-

tight means for collecting rent from Guarantor.  Therefore, because there was nothing in 

the terms of the personal guaranty expressly providing that Guarantor’s liability would 

terminate if Tenant’s liability terminated, the court sided with Landlord.  Thus, the court 

granted Landlord’s summary judgment.  
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Sheehan v. Town of Rockport, No. 16-P-679, 2017 WL 1508663 (Mass. App. Ct. Apr. 27, 2017)  

Issue: May a landlord be ordered to take specific actions not required by law to avoid 

interfering with a tenant’s right to quiet enjoyment? 

Facts: Sheehan (“Tenant”) leased a waterfront lot from the Town of Rockport (“Landlord”). 

The lease (the “Lease”) was seasonal and allowed Tenant to use the land for eight (8) 

months of the year.  In June 2015, Tenant filed an action against Landlord claiming that 

the section of the Lease that obligated Tenant to allow other residents and/or members 

of the public access to portions of the leased land for pedestrian use, constituted a 

breach of the covenant of quiet enjoyment.  The Superior Court granted a preliminary 

injunction.  

In August 2015, Tenant filed another complaint alleging that Landlord failed to prevent 

members of the public from accessing or using the leased land.  Tenant’s complaint also 

sought an order requiring Landlord to take certain proactive measures to stop members 

of the public from entering on the leased land.  The judge ordered Landlord to take 

specific enforcement actions.   

Landlord then filed a petition to the order requiring Landlord to take specific 

enforcement actions.  At trial, the court found for Landlord.  Tenant appealed.  

Holding: The court held that while the law states that a landlord may be liable for any action or 

inaction it may take that substantially interferes with a tenant’s right to quiet enjoyment, 

the law does not require a landlord to take specific measures to fulfill that obligation.  

Furthermore, judges cannot order landlords to do anything that the law does not require 

them to do.  The court thus concluded that because Landlord was a public agency, it 

was within Landlord’s discretion, not the court’s, to choose the measures it would take 

to not interfere with Tenant’s covenant of quiet enjoyment.  

MICHIGAN 

Battle Creek Real Estate Development, LLC v. Rite Aid of Mich., Inc., No. 334933, 2017 WL 4700147 

(Mich. Ct. App. Oct. 17, 2017). 

Issue: Whether a non-compete clause in a shopping center lease also extended to other, 

connected parcels of land. 

Facts:  This case centers on a strip mall shopping center.  Rite Aid operated a store in the strip 

mall with a lease that prevented another pharmacy from being constructed in the 

shopping center.  The parking lot and other parcels adjacent to that shopping center 

were owned by Battle Creek, a separate entity from Becker-Dietz Associates 

(“Landlord”) which owned the shopping center.  Battle Creek then entered into a 

contract to sell a portion of the parcel to CVS for a new pharmacy.  Upon Rite Aid 

complaining, Battle Creek and the Landlord filed for a declaratory judgment to allow 

the sale to CVS to go forward.  

Holding:  The court held that the non-compete clause in the Rite Aid lease did not preclude the 

sale of an adjacent property owned by a different entity to a rival pharmacy.  Rite Aid 

argued that the lease covered the Shopping Center as well as any easements, rights and 

appurtenances in connection therewith or thereunto belonging.  As the Battle Creek 

parcel was subject to an easement, Rite Aid argued that this lease language extended the 

non-compete clause to that parcel.  The court agreed with Battle Creek and the Landlord 

that these easements alone were not sufficient to cause the non-compete to attach to the 

other property owned by a different owner.   
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MINNESOTA 

Drummer Dev., Inc. v. Baxter BBQ, Inc., No. A16-1933, 2017 WL 2333183, at *2 (Minn. Ct. App. May 

30, 2017), review denied (Aug. 22, 2017) 

Issue: (1) Whether a Landlord, suing under a separate entity, has standing to bring a claim for 

breach of the lease agreement. 

Facts: In 2006, Mankato BBQ Inc. was owned by Randy Jernberg and Charles Torgerson, Jr., 

as well as Michael Drummer, owner of Drummer Development. 

 

Michael Drummer and his wife also own Drummer Properties, a separate entity, in 

which Mankato BBQ entered a ten-year lease with Drummer Properties. The lease 

included a guaranty signed by Torgerson and Jernberg where the guarantors promised 

Drummer Properties, (“Landlord”) full performance of the terms of the lease, including 

payment of rent.  

 

According to an affidavit from Michael Drummer, Landlord assigned the lease to Jacob 

Holdings, another company operated by Michael Drummer, for management and 

collection of lease payments, and then Jacob Holdings assigned “the rent receivables” to 

Drummer Development.  

 

Due to failing business, Mankato BBQ Inc. (“Tenant”) fell behind on rent and, as a 

result, Landlord agreed to terminate the lease early, pursuant to an agreement executed 

by Michael Drummer and his wife, in their individual capacity and also in their capacity 

as Landlord and owners of Drummer Properties.  

 

The parties, however, did not come to a mutual agreement on the intended effect of 

such agreement on past-due rent. Consequently, in August 2014, Drummer 

Development served a complaint against Torgerson and Jernberg alleging breach of the 

original lease and breach of guaranty obligations. Torgerson and Jernberg moved for 

summary judgment, arguing that Drummer Development lacked standing, and the 

District court granted judgement in favor of the guarantors. 

Holding: The appellate court affirmed the District Court’s holding that Drummer Development 

did not having standing to bring suit because they were not a party to the lease or 

guaranty. The court noted that while Drummer Development was assigned “the rent 

receivables” by Jacob Holdings, this assertion was insufficient to establish Drummer 

Development’s standing for four reasons. 

 

First, there was a lack of written evidence that Jacob Holdings was assigned the lease 

by Drummer Properties. Specifically, the court pointed out that the termination-of-lease 

agreement was not executed by Jacob Holdings or Drummer Development; it was 

executed by Michael Drummer and his wife, individually and doing business as 

Drummer Properties.  

Second, because there was insufficient evidence of an assignment of the lease to Jacob 

Holdings, the court reasoned that there was also insufficient evidence that Jacob 

Holdings assigned an interest in the lease to Drummer Development, because one 

cannot transfer an interest that they do not possess. 

 

Third, the court stated that even if it were to find evidence of an assignment to Jacob 

Holdings, the lease itself required that rent “shall be paid” to the “Landlord,” which was 

Drummer Properties.  
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Finally, the court found nothing in the record suggesting when the purported 

assignments occurred, and Michael Drummer’s wife and business partner in Drummer 

Properties offered no clarification regarding any assignments. 

BPG Grand Oak Bldg. Retail Inv’rs, LLC v. Webster Jacob, LLC, No. A16-1955, 2017 WL 2729607 

(Minn. Ct. App. June 26, 2017) 

Issue: Whether Landlord owed Tenant a duty to disclose that highway construction was 

planned near the leased premises. 

Facts: On September 27, 2013, Webster Jacob, LLC (“Tenant”) entered into a retail lease 

agreement with BPG Grand Oak Building Retail Investors, LLC (“Landlord”) for the 

purpose of opening a restaurant in Eagan (“Leased Premises”). The restaurant opened 

for business in May 2014, and from June 2014 to October 2014, construction took place 

on the highways near the Leased Premises, impacting access to the restaurant. As a 

result, Tenant stopped paying rent for the Leased Premises in September 2014. In June 

2015, Landlord successfully evicted Tenant and regained possession of the Leased 

Premises. On August 17, 2015, Landlord filed a breach-of-lease action against Tenant 

and a breach-of-guaranty action against its guarantors and co-guarantors. Tenant 

counterclaimed, alleging that Landlord knew about the planned highway construction 

prior to signing the lease and, therefore, had a duty to disclose that information because 

it impacted the suitability of the Leased Premises for its intended use as a restaurant. 

 

In the March 29, 2016 order for judgment, the district court found that Landlord owed 

no duty to disclose, and Tenant defaulted on the rent and the guarantors were liable as a 

result.  

Holding: The appellate court found that the district court properly applied the law when it found 

that Landlord owed no duty to Tenant to disclose a condition outside the Leased 

Premises. The court noted that Minnesota courts are “reluctant to impose a duty to 

disclose material facts in arm’s-length business transactions between commercial 

entities.” Here, the court stated that this was an arms-length commercial transaction 

between two sophisticated business entities represented by commercial real estate 

brokers. Further, the record indicated that Landlord had no special knowledge that was 

beyond public information. Particularly, the court repeatedly noted that not only would 

a casual inspection of the Leased Premises would have revealed the planned highway 

construction, but the planned highway construction was also outside the Leased 

Premises and not a condition of, on, or within the Leased Premises. Consequently, the 

court reasoned that the nearby highway construction was not under the Landlord’s 

control and did not make the Leased Property unsuitable for Tenants intended use as a 

restaurant. Lastly, the court noted that Tenant, as an experienced restaurateur for over 

30 years, knew the importance of reasonable access, and he, or his commercial real 

estate agent, should have done their due diligence by verifying whether any road 

construction projects were planned nearby.  

 

MONTANA 

Bridger Del Sol, Inc. v VincentView, LLC, 406 P. 3d 416-420 (Mont. 2017) 

Issue:   

 

(1) Whether the District Court erred in finding Landlord anticipatorily breached the 

lease; and 

(2) Whether the District Court erred in finding Tenant did not breach the lease. 

Facts: 

 

VincentView, LLC (“Landlord”) agreed to lease commercial premises to Bridger Del 

Sol (“Tenant”) for the purpose of operating a Taco del Sol restaurant for an initial five-

year term with two three-year options. the lease prohibited Tenant from doing anything 

tending to create a nuisance or to disturb any other tenant or occupant of any part of the 
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building. The lease allowed Landlord to discretionarily adopt reasonable rules and add 

them to the lease and provided Tenant with quiet enjoyment of the premises.  

 

After opening Taco del Sol, Tenant received complaints from the upstairs tenants about 

the noise and odors coming from the restaurant. Landlord then sent Tenant a letter 

stating that it could not play music, that Tenant was required to keep felt attached to the 

legs of the chairs, and that Tenant was required to pay for a new ventilation system that 

would eliminate all odors. After receiving the letter, Tenant continued to play music but 

did keep felt on the chair legs. Tenant also purchased equipment to reroute the existing 

ventilation system, but Landlord prevented the installation of the equipment. 

 

Landlord then sent Tenant a Notice of Default. The Notice of Default stated that Tenant 

had thirty days to comply or that it would cancel the lease. Tenant brought a declaratory 

judgment action against Landlord, seeking judgment declaring that Tenant was not 

breaching the lease and that Landlord anticipatorily breached the lease when it gave the 

Notice of Default. Landlord argued that requiring Tenant to stop playing music and to 

eliminate cooking odors neither breached its duty of good faith and fair dealing nor 

interfered with Tenant’s quiet use and enjoyment of the leased premises. The district 

court granted judgment in favor of Tenant.  

Holding:  

 

The Supreme Court of Montana affirmed the decision. The court held that Landlord’s 

new rules requiring Tenant to stop playing music and to eliminate cooking odors were 

unreasonable and unfair. The court discussed how Landlord had initially agreed to allow 

Tenant to operate a restaurant in the leased premises to operate a “casual, young, fun 

Mexican restaurant” before later adopting unreasonable rules. The court held that the act 

of providing the Notice of Default permanently interfered with Tenant’s beneficial 

enjoyment of the premises and that Landlord therefore anticipatorily breached the lease 

prior to its expiration. 

 

The court held also that the District Court did not err in finding that Tenant did not 

breach the lease. The court noted that Tenant took steps to eliminate any disturbance it 

caused the upstairs tenants and stated that Tenant’s failure to address the upstairs 

tenants’ concerns was attributable to Landlord. Accordingly, the court concluded that 

the District Court’s finding that Tenant had not defaulted on the lease was supported by 

substantial evidence and was not clearly erroneous. 

NEBRASKA 

Hand Cut Steaks Acquisitions, Inc. v. Lone Star Steakhouse & Saloon of Nebraska, Inc., 298 Neb. 705 

(2018) 

Issue: (1) Whether Landlord’s attempts to sell leased premises after Tenant abandoned them 

constituted acceptance of the Tenant’s abandonment. 

 

(2) Whether Landlord’s initial efforts to mitigate its damages by leasing or selling 

leased property were reasonable. 

 

(3) Whether a landlord may satisfy its duty to mitigate damages by retaking the 

premises and making reasonable efforts to sell the property after a tenant has abandoned 

the leased premises. 

Facts: Lone Star Steakhouse & Saloon of Nebraska, Inc. (“Tenant”) leased property in Omaha, 

from Nebraska, Hand Cut Steaks Acquisitions, Inc. (“Landlord”), for the purpose of 

operating a steakhouse restaurant. Tenant leased the property for a 66-month term and 

was responsible for paying property taxes, property insurance, and common area 
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maintenance costs. 

In October 2012, Tenant notified Landlord that it planned to shut down its restaurant in 

3 weeks. Tenant continued paying rent through February 2013, but then stopped. As a 

result, in March 2013, Landlord served a notice of default on Tenant. In April, Landlord 

filed suit against Tenant and its guarantor. Landlord then demanded that Tenant 

surrender the premises. Tenant surrendered the premises in early May, and the parties 

executed an acknowledgment of tender and receipt of premises agreement. 

 

Shortly after Tenant notified Landlord that it planned to close the restaurant, Landlord 

began receiving inquiries about the availability of the property. According to the record, 

Landlord turned down 3 prior offers from potential buyers before coming to an 

agreement with the ultimate buyer. Discussions with the ultimate buyer began in 

December 2012. In January 2013, the buyer sent Landlord an offer to purchase the 

property. Landlord rejected the offer and expressed its interest in negotiating a lease 

rather than a sale. They continued to negotiate until the buyer asked Landlord to make a 

counteroffer for the sale of the property. After further negotiations, a letter of intent 

outlining the terms of the sale of the property for $1.715 million was executed in June 

2013. However, it took until September 2013 for the parties to finalize the purchase 

agreement for the property and until April 2014 to close on the sale. 

 

A bench trial was held on the issue of damages, and the District Court concluded that 

Landlord had not accepted Tenant’s surrender of the lease, because Landlords’ “actions 

were consistent with a landlord attempting to mitigate its damages.” The court also 

concluded that “[landlord] took reasonable steps to mitigate its damages after Lone 

Star’s breach of the Lease.” 

Holding: The Supreme Court of Nebraska found that a landlord may mitigate its damages not 

only by reletting the property to another tenant, but also by selling the property. Thus, 

the Court affirmed the District Court’s holding that the record showed no actions by 

Landlord that were inconsistent with an intent to mitigate its damages by retaking and 

reletting or selling the property. Therefore, the Court held that “where a landlord’s 

actions are not inconsistent with an intent to mitigate its damages, we will not presume 

that the landlord intended to accept the tenant’s surrender and terminate the lease.” 

Moreover, the Court noted that Landlord expressly stated that it was not terminating the 

lease when it demanded that Tenant surrender the property. As a result, the Court 

concluded that Landlord did not accept Tenant’s offer to terminate the lease through its 

abandonment of the property. 

 

Secondly, the Court held that “after a tenant has abandoned the leased premises, a 

landlord may satisfy its duty to mitigate damages by retaking the premises and making 

reasonable efforts to relet the premises on the tenant’s account, to sell the property, or 

both. And a landlord may generally recover unpaid rent and expenses due under the 

lease from the time of the tenant’s breach through the time the sale of the property is 

completed, plus any commercially reasonable expenses incurred in order to procure a 

new tenant or buyer.” The Court went on to note that this is conditioned on a Landlord’s 

efforts being commercially reasonable under the circumstances. 

 

Finally, the Court concluded that while Landlord’s initial efforts to mitigate its damages 

by leasing or selling the property, were reasonable, it was commercially unreasonable 

for Landlord to sell the property to a buyer that in their own words was “notorious” for 

delays, to the exclusion of pursuing other bona fide offers to lease the property. 

Specifically, the court stated that it took another 10 months from the date of the LOI 
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until the sale was completed in April 2014 to close the deal. Notably, however, the 

Court stated that it was not establishing a legal rule that where a landlord mitigates its 

damages after a tenant’s abandonment by selling the property, damages stop accruing at 

the time the landlord executes an LOI for the sale of the property. Instead, the Court 

noted that their conclusion was based on the facts of the case, and that Landlords’ 

efforts to mitigate were reasonable only up to a certain point.  

NEW HAMPSHIRE 

102 Plaza, Inc. v. Stevens, No.2016-0635, 2017 WL 2961469, (N.H. July 12, 2017)  

Issue: Whether a landlord’s methods of providing notice to its tenants were sufficient to place 

the tenants on notice that they defaulted under the terms of the lease.  

Facts: River House Bar and Grill, LLC and its principal, Jared Stevens (together “Tenants”) 

had a lease (the “Lease”) with 102 Plaza, Inc. (“Landlord”) for a term of five (5) years 

beginning on June 1, 2011 and ending May 31, 2016.  The Lease provided that the 

premises should only be used for pizza and sandwiches.  Additionally, the Lease 

required Landlord to give notice to Tenants in the case of default, after which Tenants 

would have 30 days to cure the default.  

In 2014, the Lease was amended so that a liquor license could be obtained.  Landlord 

testified that it agreed to allow Tenants to serve wine and beer at its pizza shop, but not 

to open a bar.  Once Tenants obtained a liquor license, they built a bar and stage to 

provide entertainment.  On February 9, 2016, an employee of Landlord contacted 

Tenants notifying them that if they were selling hard liquor, such sales needed to be 

approved by Landlord.  On or about April 12, Tenant receives a certified letter notifying 

them of their default of the Lease.  The letter was never admitted into evidence.  

On June 23, 2016, Landlord sent Tenant an eviction notice stating that Tenants were in 

default because they were using the premises as a bar and nightclub.  The trial court 

granted the eviction on the grounds that Tenant breached the Lease.  On appeal, Tenant 

argued that the evidence was insufficient to support the finding that Landlord provided 

written notice of the default and an opportunity to cure the default.  

Holding: The appellate court held that the evidence was insufficient to support the eviction for 

breach of the Lease because there was no evidence that Landlord complied with the 

notice obligations set forth in the Lease.  Landlord claimed there was sufficient notice 

based on the February 9 email and the acknowledgement of the certified letter; 

however, the court thought the evidence was inadequate.  The appellate court reasoned 

that the email did not apprise Tenant that serving hard alcohol violated a provision of 

the Lease as to put them at risk of eviction if they continued to offer such services after 

the 30 days to cure.  Instead, the email suggested that Tenant could continue the 

services if they first discussed it with Landlord.  In reversing the lower court’s decision, 

the appellate court also concluded that the testimony regarding the certified letter did 

not have enough detail to establish that Tenant was on notice of the breach.  

NEW YORK 

Leeber Realty LLC v. Trustco Bank, 2018 WL 2561030 (S.D.N.Y. June 4, 2018) 

Issue: (1) Whether the landlord constructively evicted the tenant by failing to repair mold and 

sewage problems. 

 

(2) Whether a five-year extension of the lease created liability for rent damages over 
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that period of time via the acceleration clause in the lease. 

Facts: Leeber Realty LLC and Bernard Cohen (collectively “Landlord”) owned a commercial 

property in which Trustco Bank (“Tenant”) rented a unit with a 20-year written lease 

commencing November 1, 2004. The lease specified that Tenant shall continuously 

operate and keep open its retail bank branch at the premises during the entire term. It 

also required Tenant to pay a minimum annual rent and additional rent to the Landlord 

throughout the lease term. The lease stated that Tenant’s “obligation to pay any and all 

Rent under this Lease . . . shall survive any expiration or termination of this Lease.” The 

lease also required Tenant to immediately notify Landlord of any environmental 

concern of which it became aware. Further, the lease required Tenant to provide 

prompt, written notice to the Landlord in case of any accident or defect of fixture or 

equipment.  

 

Starting January 23, 2012, Tenant encountered sewage backup on the property and hired 

third-parties to address the issue but provided no notice to the Landlord until five years 

later on March 31, 2017. In the time in which Landlord was unaware of the issues, the 

sewage problems caused flooding on the premises, and mold grew as a result of the 

flood. Tenant ceased operations and notified Landlord of the issues, but Landlord 

informed Tenant that by ceasing operations, they had violated the terms of the lease. 

The Landlord exercised its right to terminate the lease and accelerate payment of future 

rent charges.  

 

The court addressed Landlord’s motion for summary judgement alleging breach of 

contract and its motion for summary judgement on Tenant’s counterclaim alleging 

constructive eviction. 

Holdings: The court addressed constructive eviction, finding that Landlord did not constructively 

evict Tenant by failing to resolve the mold and sewage issues. Because New York law 

creates no implied obligation or duty for nonresidential landlords to repair leased 

premises, the court turned to interpreting the lease and found that it explicitly stated that 

Landlord was not required to make repairs except those which were structural or 

exterior. Because the lease categorized mold, sewage, and toilet defects as interior 

issues, and because the court found no evidence from which a trier of fact could 

conclude that the mold and clogged toilets were the result of exterior or structural 

deficiencies, the Landlord had no duty to repair the disputed conditions. The court 

further noted that even if Landlord indeed had a duty to repair the conditions, they were 

under no requirement to repair them because Tenant provided no notice of the defective 

conditions until five years after they began. And finally, the court held that while the 

lease provided Landlord the right to terminate in the event of a casualty damaging or 

destroying the premises, New York law does not then give the same right to Tenant.  

 

On the issue of damages, the court found that Tenant was not liable for the rent that 

would have accrued over the five-year renewal term. The court concluded that the 

stipulated settlement did not modify the lease by changing the initial term from 20 to 25 

years, but rather, it incorporated Tenant’s execution of it first-five year option, which 

was later rendered null and void by Tenant’s default.  

L’Aquila Realty, LLC v. Jalyng Food Corp., 2017 NY Slip Op 02027, 148 A.D.3d 1004, 50 N.Y.S.3d 128 

(App. Div.) 

Issue: (1) Whether tenant was responsible for post-termination liability upon breach of its 

contract for a commercial lease. 
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(2) Whether the lease’s personal guarantee created personal liability for tenant’s 

corporate officers. 

Facts: In April 2008 the plaintiff (“Landlord”) and the defendant Jalyng Food Corp. 

(“Tenant”) entered into a 15-year commercial lease agreement for store premises 

located in Mount Vernon (the “Lease”). The Lease contained a provision pursuant to 

which the defendants Valdez and Fernandez, the principals of Jalyng, allegedly 

personally guaranteed Tenant’s performance under the Lease. Additionally, pursuant to 

the Lease, tenant purchased existing fixtures and equipment in the premises for 

$150,000 from the Landlord.  

 

After Tenant failed to pay rent, Landlord commenced a summary proceeding, and 

Tenant was evicted from the premises pursuant to a judgment rendered October 26, 

2009. Thereafter, the Landlord commenced this action to recover damages against 

Tenant for breach of the Lease, and against Valdez and Fernandez on their alleged 

personal guarantees of Tenant’s lease obligations. A judgment was entered in favor of 

the Landlord in the total sum of $1,183,698.38. The defendants appealed. 

Holding: The court found that the trial court properly imposed post-termination liability upon 

Tenant for its breach of the lease because the lease provided that Tenant would remain 

liable for rent after eviction, did not obligate Landlord to mitigate damages after a 

dispossession by summary proceeding, did not limit Landlord to recovery of only pre-

termination rent, and clearly stated that the landlord was not precluded from any other 

remedy in law or equity if the tenant breached the lease. 

 

The court also held that the trial court erred by imposing personal liability on the 

tenant’s corporate officers. Applying New York law, the court stated that a corporate 

officer who executes a contract acting as an agent for a disclosed principal is not liable 

for a breach of the contract unless it clearly appears that he or she intended to bind 

himself or herself personally. There must be clear and explicit evidence of the agent’s 

intention to substitute or supersede his personal liability for, or to, that of his principal. 

Because the personal guarantee, which was incorporated into the lease as its last 

provision, was immediately followed by the signatures of the officers, identified as 

“Tenant,” there was no clear and explicit evidence that they intended to bind themselves 

personally. 

Moon 170 Mercer, Inc. v. Vella, 2017 NY Slip Op 00256, 146 A.D.3d 537, 45 N.Y.S.3d 415 (App. Div.)  

Issue: (1) Whether the lease was effectively ratified despite the failure to fulfill an explicit 

condition of ratification dictated in the lease. 

 

(2) Whether guaranty of rent payment is enforceable despite tenant incorporating itself 

only after lease and guaranty were signed. 

Facts: Plaintiff was previously granted summary judgment on the issue of defendant’s liability, 

and the matter was remanded for discovery and a trial on damages. The commencement 

of the disputed lease was conditioned on delivery of the defendant’s (“Tenant”) board’s 

recognition and attornment agreement and a written copy of the board’s waiver of first 

refusal. None of the conditions were fulfilled. Tenant did, however, sign the lease, 

occupy the premises for years, and make rent payments during that time. The plaintiff 

(“Landlord”) brought this action to enforce the guaranty of rent payments pursuant to 

the commercial lease.  

Holding: Despite the fact that the commencement of the disputed lease was conditioned on an 

activity that never occurred, the lease was ratified by Tenant because Tenant signed the 

lease, occupied the premises for years, and made rent payments during that time. 
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Because the lease was thus ratified, its terms have legal effect and Tenant owed 

Landlord damages in accordance with the specifications of the lease. 

 

The court further held that the guaranty remains enforceable notwithstanding the fact 

that Tenant incorporated itself only after the lease and guaranty were signed. The court 

reasoned that Tenant’s incorporation did not change the debts and responsibilities that 

Tenant undertook in the guaranty and therefore did not affect the validity of the 

guaranty. 

Brooklyn View v. PRP, LLC, 159 A.D.3d 865 (N.Y. App. Div. 2018) 

Issue: (1) Whether the landlord was entitled to summary judgment regarding the tenants’ duty 

to indemnify the landlord under the terms of the lease.  

 

(2) Whether the landlord was entitled to summary judgment regarding the Insurer’s 

obligation to defend and indemnify the landlord according to the terms of the insurance 

policy. 

Facts: The plaintiff, Brooklyn View (the “Landlord”) leased the ground floor of a building to 

the defendants PRP, LLC and Dhwani Patel (the “Tenants”). One night, the Tenant’s 

employee set the trash out on the sidewalk and an unknown person set it on fire. The 

fire spread to some of the interior portions of the building. Some of the building’s other 

tenants commenced an action against the Landlord to recover damages for personal 

injuries allegedly caused by the fire.  

 

New York Central Mutual Fire Insurance Co. (the “Insurer) insured the Tenants, but the 

Insurer refused to defend and indemnify the Landlord because the Tenants’ insurance 

policy did not list the Landlord as an additional insured.  

 

The Landlord commenced the declaratory judgment action against the Insurer, 

contending that the Tenants’ policy provided coverage for liabilities assumed by the 

Tenants under their lease with the Landlord and therefore, the Insurer must defend and 

indemnify the Landlord. The Landlord also asserted a cause of action against the 

Tenants for contractual indemnification pursuant to their lease.  

Holding: The court held that the lower court properly denied the Landlord’s motion for summary 

judgment on its cause of action for contractual indemnification. The Landlord failed to 

establish, prima facie, that the lease obligated the Tenants to indemnify the Landlord in 

the underlying action. The court held that resolution of the issue should wait on the 

determination of liability in the underlying action. Additionally, because the Tenants 

were not insurers, their duty to defend was no broader than their duty to indemnify.  

 

The Landlord also failed to establish, prima facie, that the Insurer must defend and 

indemnify it in the underlying action pursuant to the terms of the insurance policy. 

Coverage only extends to the named entities and/or parties defined as insured under the 

terms of the policy. The policy provided for coverage for liabilities the Tenants assumed 

pursuant to the lease; however, the status as an indemnitee does not necessarily confer 

status as an additional insured. In these circumstances, the policy was ambiguous. 

Accordingly, the Landlord’s motion for summary judgment on this issue was properly 

denied.  

K.A.M.M. Grp., LLC v. 161 Lafayette Realty, Inc., 153 A.D.3d 799 (N.Y. App. Div. 2017) 

Issue: Whether a mistake regarding the commencement date of a lease was a material term 

that entitled the tenant to rescind the lease and recover its down payment. 

Facts: In April 2013, the plaintiff K.A.M.M. Group, LLC (“Tenant”), entered into a 
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commercial lease with the defendant 161 Lafayette Realty, Inc. (“Landlord”), to 

commence on October 1, 2013. The Tenant made a down payment on the lease for 

$65,792. The Tenant subsequently learned that the premises were leased to another 

tenant through December 31, 2013. The Tenant opted to cancel the lease and requested 

a return of the down payment upon failed attempts to resolve the matter. 

 

The Tenant argued that it was entitled to rescind the lease and recover the down 

payment due to the Landlord’s mistake regarding the commencement date of the lease. 

The Landlord appealed, arguing that any mistake regarding the start date was 

insubstantial and did not warrant cancellation of the lease.  

Holding: The court held that the mistake regarding the commencement date of the lease related to 

a material term of the lease and substantially defeated the purpose of the lease.  

 

The court upheld the lower court’s decision that the Tenant was entitled to rescind the 

lease and recover its down payment.  

NORTH CAROLINA 

Morrell v. Hardin Creek, Inc., 803 S.E.2d 668 (N.C. Ct. App. 2017) 

Issue:   

 

(1) Whether a lease provision releasing a landlord from claims covered by insurance is 

ambiguous when the section detailing the required insurance is incomplete. 

 

(2) Whether a lease provision establishing a general release from claims covered by 

insurance also includes claims arising from the landlord’s negligence. 

Facts: 

 

The Pasta Wench, Inc. (“Tenant”), a specialty pasta manufacturer, rented space for a 

kitchen and drying room from Hardin Creek, Inc. (“Landlord”). To comply with the 

results of a state inspection, Landlord performed renovations to Tenant’s units but 

walled off the sprinkler lines in an unheated space. The lines subsequently froze and 

flooded Tenant’s business. Tenant filed suit against Landlord for claims including 

negligence and breach of the implied warranty of workmanlike construction regarding 

the renovations. 

 

The lease contained a general release mutually discharging any claim “arising from or 

caused by any hazard covered by insurance . . . or covered by insurance in connection 

with the property . . . .” A subsequent section on insurance required Tenant to carry fire 

and liability insurance, as well as to “indemnify Landlord in accordance with the 

provisions of sub-paragraph (c).” The section did not contain a sub-paragraph (c). 

Nevertheless, Tenant’s insurance covered up to $60,000 in flood damages. 

 

On summary judgment, Landlord argued that because Tenant’s losses arose from a 

hazard covered by insurance, the general release provision in the lease was a complete 

defense to Tenant’s claims. The trial court granted summary judgment for Landlord, 

holding that the lease’s general release of any claims covered by insurance was 

unambiguous and applied to Tenant’s claims. Tenant appealed, claiming that the release 

was ambiguous because the scope of the insurance contemplated by the agreement was 

incomplete. Furthermore, Tenant argued that the release did not cover claims arising 

from Landlord’s negligence. 

Holding:  

 

The appellate court reversed the trial court’s grant of summary judgment for Landlord 

and remanded the case for further proceedings. The court concluded that the release was 

sufficiently ambiguous to survive a motion for summary judgment. The lease’s section 

on insurance described two kinds of insurance Tenant was required to carry – in sub-

paragraphs (a) and (b) – and referred to a sub-paragraph (c) which was absent from the 
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agreement. The court held that this omission rendered the phrase “covered by 

insurance” in the release ambiguous as to what insurance was actually intended by the 

parties in the lease. The court held that the trial court erred by failing to read the release 

in context with the section on insurance when it declared that the release was 

unambiguous. The ambiguity about what kind of insurance the release contemplated 

made summary judgment improper. 

 

In addition, the appellate court held that the general release could not and did not cover 

claims based on Landlord’s negligence. The court found that, as a matter of policy, 

North Carolina courts require language explicitly releasing claims based on negligence. 

The court cited North Carolina case law holding that such releases are disfavored and 

must be construed narrowly, and that a general release will not defeat negligence 

claims. Because the general release in the lease did not explicitly include claims based 

on Landlord’s negligence, the court held that those claims should have survived 

summary judgment even if the release had been unambiguous.  

RME Mgmt., LLC v. Chapel H.O.M. Assocs., LLC, 795 S.E.2d 641 (N.C. Ct. App. 2017) 

Issue:   

 

Whether a tenant breached the terms of its lease when it failed to pay property taxes on 

the date they first became due and the lease required the taxes to be paid “when due.”  

Facts: 

 

Chapel H.O.M. Associates, LLC (“Tenant”) operated a hotel in Chapel Hill, North 

Carolina. RME Management, LLC (“Landlord”) was the owner and current lessor of the 

property. The lease required Tenant to “pay all installments of taxes and assessments 

required to be paid by it hereunder when due . . . .” The lease did not define the term 

“when due” as it related to the date by which the parties agreed the taxes must be paid. 

According to North Carolina General Statutes Section 105-360(a), property taxes are 

“due and payable” on September 1st of each fiscal year; taxes paid on or after January 

6th following the due date are subject to interest charges. 

 

Landlord and Tenant disputed whether Tenant’s attempt to pay the property taxes on 

November 3, 2015—within the statutory grace period—constituted past due payment 

under the lease terms. Landlord argued the phrase “when due” should be interpreted as 

requiring Tenant to pay the taxes at the moment they became due on September 1st. 

Landlord argued the November 3, 2015 payment attempt constituted a breach of the 

lease and was therefore grounds for termination of the lease. 

Holding:  

 

The appellate court affirmed the trial court’s decision to grant summary judgment in 

favor of Tenant, finding that Section 105-360(a) includes a statutory grace period 

wherein property taxes are not considered past due or delinquent if paid between 

September 1st and January 5th. The appellate court determined that lease provisions are 

interpreted according to general principles of contract law. Unless the language of the 

contract is reasonably susceptible to differing constructions, its terms must be 

interpreted according to their plain meaning. Furthermore, parties are generally 

presumed to consider all existing law (e.g., statutes) when entering into a contract.  

 

Thus, the phrase “when due” must be applied to Section 105-360(a) and given its plain 

meaning. Because property taxes in North Carolina are “due” over a period of time, the 

appellate court held that without qualifying language in the lease such as “when first 

become due” or “at the moment taxes become due,” the plain meaning of the term 

“when due” includes the statutory period of time between the first and last dates for 

timely payment of the taxes. To hold otherwise would mean Tenant could only meet its 

lease obligations by paying the property taxes on, and only on, September 1st of each 

year. 
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Accordingly, the appellate court held Tenant was not in breach when it attempted to pay 

the property taxes on November 3, 2015, and summary judgment in favor of Tenant was 

proper. 

OHIO 

Cleveland Town Center, LLC v. Financial Exchange Company of Ohio, Inc., 83 N.E.3d 383 (Ohio Ct. 

Ap. Feb 2, 2017). 

Issue: Whether continuing to occupy the leased premises and pay rent to the Landlord 

following the end of the lease term constitutes a renewal of the original lease. 

Facts: Financial Exchange Company of Ohio, Inc. (“Tenant”) entered into a lease agreement 

with Cleveland Town Center, L.L.C., (“Landlord”) to rent commercial property in a 

shopping center. Throughout the lease period Tenant operated a Money Mart store at 

the property, offering check cashing services and purchase of precious metals. Tenant’s 

lease agreement with Cleveland Town Center, LLC contained an exercise.  

 

Tenant provided Landlord with written notice that “other tenants at the property are 

cashing checks” and providing Money Mart-like services. Tenant stated that this 

violated the lease and, accordingly, was exercising its right to reduce its base monthly 

rent to $800. Thereafter, Tenant paid and Landlord accepted rental payments at a 

monthly base rate of $800.  

 

Months later, when another tenant at the property began purchasing precious metals in 

violation of the exclusive, Tenant gave Landlord written notice of its election to 

terminate the lease agreement.  

 

Landlord brought suit against Tenant claiming that Tenant was breaching the agreement 

because, by initially choosing to pay a reduced base monthly rent instead of terminating 

the lease agreement, Tenant waived the right to terminate the agreement by reason of 

violation of the exclusive.  

Holding: The court held that the Tenant was entitled to terminate its lease under the lease’s 

exclusive upon discovering a second violation of the provision, absent any evidence that 

this violation was separate from prior conduct that triggered Tenant’s right to pay 

reduced rent under the exclusivity provision.   

OREGON 

Heathman Hotel Portland, LLC v. McCormick & Schmick Rest. Corp., 391 P.3d 892 (Org. 2017) 

Issue:  

 

Whether there is an ambiguity in the lease so that a trier of fact must decide what the 

parties intended.  

Facts:  Heathman Hotel Portland, LLC (“Landlord”) and McCormick & Schmick Restaurant 

Corp. (“Tenant”) signed a commercial lease (the “Lease”) on September 20, 2000. The 

Lease included an option to extend for two additional ten-year periods. The option to 

extend had two prerequisites: (1) that no default existed by Tenant; and (2) that Tenant 

achieved the minimum total gross sales set forth in the Lease.  

 

In 2009, Tenant chose to extend the Lease but requested only an additional period of 

five years instead of ten years. Landlord and Tenant agreed to amend the Lease to 

extend for five years.   

 

The Lease amendment included language that Tenant “shall have one remaining option 

to extend the term for an additional period of five years, on the terms and conditions set 

forth in Section 2.2.” The amendment also included a provision that stated, “Landlord 
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and Tenant agree certain works of improvement will be completed in the Restaurant 

Premises.”  

 

Following the five years, Tenant attempted to exercise its second option to extend. 

However, Landlord claimed that Tenant could not extend the Lease because Tenant had 

not achieved the minimum total gross sales set forth in Section 2.2 of the Lease. Tenant 

argued that when the Lease was amended that provision was removed. 

 

Landlord sought declaratory judgment. The circuit court granted summary judgment to 

Landlord and awarded attorney’s fees.  

Holding:  The court affirmed the lower court’s decision to grant summary judgment and award 

attorney’s fees. The court found that the amendment of the Lease was unambiguous, 

and that Tenant exercised its first option to extend the Lease when it amended the Lease 

to include a five-year term instead of a ten-year term.   

 

The court found that the amendment only altered Section 2.2 by changing the number of 

terms available from two to one and changing the period from ten years to five years. 

Since the amendment did not change the other requirements of Section 2.2, the 

minimum total gross sales requirement remained. The court also concluded that 

Tenant’s agreement to pay for improvements did not create an ambiguity in the Lease.  

 

PENNSYLVANIA 

Westmoreland Reg’l Hosp. v. Subway Real Estate Corp., 2017 Pa. Super. Unpub. LEXIS 931 (Pa., March 

14, 2017) 

Issue:   

 

Whether a mutually agreed-upon written agreement was necessary to renew a tenant’s 

lease term, where the landlord sent the tenant a letter offering to amend the original 

lease to provide for a renewal option but which renewal term was to be based on terms 

and conditions negotiated between the parties. 

Facts: 

 

Subway Real Estate Corp (“Tenant”) and Westmoreland Regional Hospital 

(“Landlord”) entered into a lease agreement on February 2, 2005. The initial term of the 

lease was set to expire on January 31, 2010. Near the end of this initial term, Tenant 

exercised a renewal option provided for under the lease. Landlord sent a December 

2009 letter confirming the renewal period. The letter also offered to amend the original 

lease in order to include an option for a second renewal term for five additional years. It 

stated that any renewal would be based on a “mutual written agreement” and the “terms 

and conditions negotiated between the parties.” The letter also requested that Tenant 

sign and return it to Landlord. Landlord claimed that a signed copy was never returned, 

which Tenant disputed, claiming that it did return a signed copy. 

 

As a result of the letter allegedly not being returned, Landlord claimed that the second 

renewal option was never accepted in writing, and that the lease term expired on 

January 31, 2015. Landlord sued for possession of the premises and money damages. 

After Landlord moved for judgment on the pleadings, the trial court granted Landlord’s 

motion and directed Tenant to vacate the premises. Tenant appealed the trial court’s 

ruling. 

Holding:  

 

The superior court affirmed the trial court’s ruling on the pleadings and its order for 

Tenant to vacate the premises. 

 

The court concluded that the issue of whether the December 2009 letter was signed and 

returned was not material because Tenant could not unilaterally invoke the second 
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renewal option. The court applied Pennsylvania contract law, which dictates that the 

parties’ intent should be determined only by express language when a contract’s 

language is clear and unambiguous. In this case, the court determined that the letter 

contained permissive language stating that “the parties may extend the term of this 

lease,” indicating that the lease renewal was not a foregone conclusion. Furthermore, 

the letter contained language regarding negotiation and a “mutual written agreement,” 

demonstrating the intent that a meeting of the minds precede any renewal. The court 

reasoned that these unambiguous clauses established that Tenant could not have 

exercised the renewal option by simply signing and returning the letter. Rather, the 

terms and conditions of the second renewal term needed to be agreed upon by both 

parties in a written agreement. 

Gamesa Energy USA, LLC v. Ten Penn Ctr. Assocs., L.P., 181 A.3d 1188 (PA. Super. Ct. 2018) 

Issue:   

 

(1) Whether a tenant who moved out of its premises but continued to pay rent “vacated” 

the premises in violation of the lease. 

 

(2) Whether a landlord defaulted under the lease when it proposed a counter-offer to the 

tenant’s request for the landlord’s approval of a proposed sublease, where the lease 

required that the landlord either accept or deny such requests.  

 

(3) Whether the landlord unreasonably withheld its approval of the tenant’s request to 

sublet the premises, where the landlord conditioned its consent to the sublease on the 

tenant first waiving its right to any further improvement allowance, and where the lease 

required that the landlord’s approval to a sublease request could not be unreasonably 

withheld, conditioned or delayed.  

Facts: 

 

Ten Penn Center Associates, L.P. and SAP V Ten Penn Center NF G.P. L.L.C 

(collectively, “Landlord”) and Gamesa Energy USA, LLC and Gamesa Technology 

Corporation, Inc. (collectively, “Tenant”), entered into a lease in 2008 for office space, 

which permitted Tenant to sublease portions of the premises with Landlord’s prior 

approval, not be unreasonably withheld, conditioned or delayed. 

 

In May 2011, Landlord approved a request from Tenant to sublet a portion of the 

premises. In May 2012, Tenant moved out of the premises but continued to make rent 

payments. On June 12, 2012, Tenant again requested Landlord’s approval to sublet 

another portion of the premises to a different subtenant. Landlord responded with a 

letter informing Tenant that it had defaulted under the lease by vacating the premises, 

which extinguished Landlord’s obligation to entertain further requests for subleases. 

Landlord relied on language from the lease, stating “it shall be an ‘event of default’ 

under the lease if tenant vacates the premises.” On July 5, 2012, Tenant denied the 

alleged default and again requested Landlord’s approval to the proposed sublease, to 

which Landlord replied that it was not required to entertain the proposed sublease but 

that it would approve Tenant’s request if Tenant waived its right to the outstanding 

amount of Tenant’s improvement allowance provided for under the lease. In 2013, 

Tenant filed a complaint alleging that Landlord materially breached the lease by failing 

to accept or reject the proposed sublease pursuant to the terms of the lease. Tenant 

sought damages arising from the breach as well as an order that the lease was 

terminated as of the date Landlord failed to accept or reject Tenant’s proposed sublease. 

Tenant also requested the return of all rent paid following Landlord’s alleged breach 

under the theory of unjust enrichment. 

 

The trial court found in favor of Tenant. The court awarded Tenant damages equal to 

the amount it would have received under the proposed sublease. The court also ruled 
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that Landlord’s breach was sufficient to terminate the lease as of July 22, 2012, and 

awarded damages to Tenant for all rent paid from such date of termination through 

December 2015. 

 

Landlord appealed the trial court’s ruling. 

Holding:  

 

The appellate court concluded that the trial court erred when it reasoned that Tenant did 

not default under lease when Tenant vacated the premises because Tenant did not show 

an intent to abandon the premises. The appellate court noted that the contract used the 

term “vacate” and not “abandon”, which it determined are two entirely different 

concepts, and held that Tenant vacated the property when it moved from the premises in 

violation of the lease.  

 

The appellate court next held that Landlord did not default under the lease when it 

conditioned its approval of Tenant’s proposed sublease on Tenant first waiving its right 

to any outstanding improvement allowance. The court reasoned that Landlord’s 

conditional approval constituted a counter-offer, which effectively rejected Tenant’s 

sublease request in compliance with the lease requirement that Landlord accept or reject 

Tenant’s proposal.  

 

Finally, the appellate court agreed with the trial court’s ruling that Landlord 

unreasonably conditioned its approval of Tenant’s sublease request because the request 

was made in good faith, and Tenant submitted a reasonable sublease application. For 

that reason, the appellate court held that Landlord defaulted under the lease, however 

the court noted that it was relying on the trial court’s determination that Landlord’s 

counter-offer was unreasonable.  

Illona, LLC v. Curtis Ctr., TIC I, LLC, No. 3236-EDA, 175 A.3d 412 (PA. Super. Ct. 2017) 

Issue:   

 

(1) Whether an exclusive license to use space became irrevocable and, as a result, 

prohibited the landlord from performing construction and renovation activities within 

the licensed area, where the tenant entered into numerous contracts with third-parties to 

use the space for weddings and where the tenant invested significant amounts of money 

to support its use of the space in reliance upon its license.  

 

(2) Whether a tenant has a right of quiet enjoyment to a licensed space or whether the 

covenant of quiet enjoyment only applies to leases.  

 

Facts: 

 

Illona, LLC (“Tenant”) and Curtis Center TIC I, LLC (as successor-in-interest, 

“Landlord) entered into a ten-year agreement (the “Agreement”) for space in a historic 

building in Philadelphia, Pennsylvania. The Agreement granted Tenant an exclusive 

license to use an atrium and garden area of the building for weddings and banquets, 

along with a lease of two ancillary suites exclusively as support for its use of the 

licensed areas. After approximately six years of uninterrupted use of the licensed areas 

by Tenant, Landlord announced plans to renovate the building, including the license 

area. Tenant had already scheduled numerous weddings over the time of the scheduled 

construction and informed Landlord that its renovation plans would affect Tenant’s use 

of the license areas due to construction staging and renovation activities planned within 

the licensed areas. Landlord assured Tenant that it intended to compensate Tenant for 

interference with Tenant’s use of the license areas. After delays in the construction 

period, Landlord’s failure to follow through on its assurances, and Landlord’s removal 

of architectural features within the licensed areas, Tenant became concerned that it 

would not be able to fulfill its upcoming wedding contracts and filed suit. The trial court 
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found in favor of Landlord.   

Holding:  

 

The appellate court affirmed the trial court’s determination that Landlord was permitted 

to carry out its construction of the licensed areas.  

 

The court first reasoned that the Agreement itself distinguished the licensed atrium and 

garden areas from the leased suites, and that the Agreement expressly permitted 

Landlord to alter the “common areas”, which included the license areas. The court 

rejected Tenant’s argument that its license under the Agreement became “irrevocable” 

because Tenant invested significant money in support of Tenant’s use of the licensed 

area – instead holding that Tenant’s investment could not trump the Agreement itself. 

 

The court next held that Landlord did not breach any covenant of quiet enjoyment 

because Tenant had no right of quiet enjoyment to the license areas in the first place, 

since the covenant of quiet enjoyment is applicable to leases and not licenses. 

 

RHODE ISLAND 

W. Davisville Realty Co., LLC v. Alpha Nutrition, Inc., No. 2017-87-Appeal, 2018 R.I. LEXIS 39 (Apr. 

19, 2018) 

Issue: Must a guarantor receive a direct benefit for a personal guaranty to be enforceable. 

Facts: Alpha Nutrition, Inc. (“Tenant”) entered into a lease agreement (the “Lease”) with West 

Davisville Realty Co., LLC (“Landlord”) to rent commercial space for a five year term.  

After Tenant fell behind on rent payments, David Paolo (“Guarantor”) developed a plan 

with Tenant’s sole shareholder to terminate the Lease.   

During Lease termination negotiations with Landlord, Guarantor explained that he was 

not a shareholder or officer of Tenant, but he expected to be at some point.  Landlord 

agreed to release Tenant from the Lease in exchange for a promissory note, personally 

guaranteed by Guarantor.  Guarantor signed a personal guaranty and signed the 

promissory note twice, once on his behalf and another on behalf of Tenant.  Guarantor 

and Tenant made the first note payment and subsequently defaulted.  

Soon after the default, Landlord filed a complaint against Tenant and Guarantor, and 

moved for summary judgment.  Guarantor objected to the motion, arguing that he did 

not receive any consideration for his personal signatures on the documents.  Guarantor 

claimed that he was fraudulently induced to sign the documents because Landlord was 

simultaneously renting the commercial space to another tenant, and thus Landlord 

overstated what was owed.  Guarantor further submitted an affidavit claiming he never 

became a shareholder of Tenant as proof of there being no valid contract, although 

information provided to the Secretary of State listed Guarantor as CEO of Tenant.   

Holding: The court rejected Guarantor’s argument that no valid contract was formed because he 

did not receive consideration.  Guarantor held himself out as a corporate officer of 

Tenant and he agreed to be liable for the debts of Tenant through his signature on the 

Lease termination agreement and personal guaranty.  In addition, the release from the 

Lease was a benefit that flowed to Guarantor.  Although a personal guaranty must be 

supported by consideration, there is no requirement that the guarantor receive a direct 

benefit.   
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Cathay, Inc. and SURF & TURF GRILLE, INC. v. VINDAUL, LLC d/b/a GOURMET INDI, and ROUSE 

PROVIDENCE, LLC (C.A. No. PC-2005-5324, RI July 5, 2018)  

Issue: Whether a court should look at intent when reviewing an exclusive provision in a lease 

if the language is clear and unambiguous. 

 

Facts: Providence Place Group, LP (“Landlord”) and David Chu (“Tenant”) entered into a 

lease agreement for a Chinese restaurant at the Providence Place Mall (the “Mall”), 

which contained an exclusive to sell “white rice – boiled or steamed” as well as a lease 

agreement for a “Surf & Turf” restaurant which contained an exclusive for “oriental 

food”.  The Rhode Island courts found the exclusive for rice to be clear and 

unambiguous, and a Japanese restaurant and an Indian restaurant were determined to 

have violated the exclusive provision.  In this portion of the case (which had been up 

and down within the Rhode Island courts many times), the landlord tried to argue on 

appeal that the “white rice” exclusive provision was intended only to forbid other Asian 

restaurants and that the Indian restaurant should not be subject to the exclusive.  As to 

the Surf & Turf exclusive, Tenant argued that the Indian restaurant was violating this as 

well. 

 

Holding: The Court said that the parties’ intent is of no matter when the language is clear – 

“white rice” means white rice of any sort, and accordingly, that the Indian restaurant’s 

basmati and saffron rice, is simply white rice mixed with dyes, spices or aromatics.  

 

Note that in contrast, the exclusive held by Surf & Turf for “oriental food” was 

determined to be vague, so that the Court could look at intent.  After a lengthy analysis, 

the Court eventually ruled that the service of basmati rice was likely “oriental food,” 

and accordingly that the Surf & Turf exclusive was violated by the Indian restaurant. 

 

As to the calculation of damages with respect to one of the exclusive violations, the 

Court stated that it “does not believe that a landlord can sit idly by and allow one of its 

tenants to violate the exclusivity rights which the landlord granted a co-tenant, “ and the 

Court took this into consideration when determining damages.   

TENNESSEE 

Jones v. VCPHCS I, LLC., 2018 WL 575349 (Ct. App. Tenn. Jan 26, 2018). 

Issue: Whether continuing to occupy the leased premises and pay rent to the Landlord 

following the end of the lease term constitutes a renewal of the original lease. 

Facts: Following the end of a three-year commercial real estate lease, the Tenant continued to 

occupy the leased premises and pay rent to the landlord. The Landlord accepted the rent 

payments for six months and then notified the Tenant that the amount of the required 

rent had increased. The Tenant paid the increased rent but notified the Landlord that it 

was ending its tenancy in 30 days. Contending that the Tenant had exercised its option 

to renew the lease for an additional three years, the Landlord demanded that the Tenant 

pay rent for the remainder of the renewal term. The Tenant refused, and the Landlord 

brought an action for breach of the lease agreement.  

Holding: The court held that the lease was not renewed and the Tenant properly terminated the 

resulting periodic tenancy; however, the resulting period tenancy was deemed by the 

court to be a year-to-year tenancy because the Court stated that the general rule is that 

when an original tenancy is for a year or more, the hold over or periodic tenancy will 

then be a year-to-year tenancy. Accordingly, the court held that the Tenant was required 

to give at least six months’ notice prior to the end of the tenancy.  

TEXAS 
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Stapel, LP v. Scott & White Mem’l Hosp., No. 03-16-00750-CV, 208 WL 386675 (Tex. App. Jan. 3, 2018) 

Issue: (1) Whether Tenant is barred from refusing to pay rent when the lease provided that 

Tenant could not withhold rent or terminate the lease except as expressly provided in the 

lease; 

 

(2) Whether Tenant could assert claims for breach of warranty of suitability;  

 

(3) Whether Landlord’s breaches of the lease were of such a magnitude so as to 

constructively evict Tenant from the premises.  

Facts: In late 2006, Scott and White (“Tenant”) leased a healthcare office in a shopping center 

owned by Stapel (“Landlord”). The lease expressly stated that “there are and shall be no 

implied warranties of merchantability, habitability, suitability, fitness for a particular 

purpose or of any other kind arising out of this lease, and there are no warranties which 

extend beyond those expressly set forth in this lease . . . .” The lease also stated that 

“tenant shall not have the right to withhold or to offset rent or to terminate this lease 

except as expressly provided herein.”  

In 2010, Tenant wanted to expand. Landlord and Tenant signed two amendments that 

governed the expansion. The amendment also extended the lease into 2015 and provided 

for a rent increase to more than $10,000 a month. The first amendment stated that 

Landlord would “continually keep and maintain the shopping center improvements in 

good condition . . .” and designated Tenant as the responsible party for the expansion 

and improvement work.  

 

In the spring of 2012, Tenant noticed evidence of rodents in the ceiling of the expanded 

area. Tenant reported the presence of rats to Landlord. An agent of Landlord then sealed 

numerous penetrations in the walls to eliminate the rats’ entry points. Landlord replaced 

Tenant’s ceiling and added insulation to seal all holes. The rat infestation continued and 

Landlord sealed a storage room off and closed it securely to eliminate additional entry 

points. Through July 2013, the rat problem persisted and Landlord insisted on offering 

improvements to try and keep Tenant in the space. In August 2013, Tenant terminated 

the lease because of the uncontrolled rat infestation and moved out a month later with 26 

months remaining on the lease term. Landlord sued Tenant for breach of the lease, 

seeking the unpaid rent. Tenant asserted as an affirmative defense that Landlord’s 

breach of implied warranty of suitability barred its claim. Tenant asserted counterclaims 

for breach of contract, constructive eviction, and breach of the implied warranty of 

suitability.  

 

The trial court found that Landlord was responsible for pest control in the common areas 

and that Landlord failed to fulfill that responsibility; Landlord did not maintain the 

improvements in good condition; and Landlord did not properly supervise construction 

in its other spaces connected to Tenant’s space. The Court awarded Tenant $155,000 in 

damages for its relocation. 

Holding: The Court held that the original lease’s provision that each covenant was a separate and 

independent agreement obligated Tenant to pay rent even if Landlord breached one of 

the contracts other terms. The Court explained that because the amendments did not 

conflict with the original provisions of the lease, Tenant still had an obligation to pay 

rent through the term of the contract. Regardless of whether it was Tenant or Landlord’s 

responsibility to control the rat infestation, Tenant still had an obligation to pay rent 

through the end of the lease term.  

 

The Court then explained that although the first amendment contained new terms that 
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Landlord would keep the improvements “in good condition,” the new terms cannot be 

read as overriding the original lease’s express disclaimer of any implied warranty of 

suitability.  

 

The Court concluded that even if Tenant did not waive its right to assert a claim for 

constructive eviction, Tenant did not present legally sufficient evidence that Landlord 

intended to deprive Tenant of use and enjoyment of the premises. To the contrary, the 

evidence indicated that Landlord sought to retain Tenant. Therefore, the evidence falls 

short of supporting a claim for constructive eviction. 

Range v. Calvary Christian Fellowship, 530 S.W.3d 818 (Tex. App. 2017) 

Issue: (1) Whether an email from the landlord constituted a contract offer to sell the leased 

property to the tenant; 

 

(2) Whether the tenant is entitled to specific performance of the contract or an award of 

damages under a promissory-estoppel claim; 

 

(3) Whether the landlord breached the lease by failing to lease additional space to the 

tenant.  

Facts: Calvary Christian Fellowship (“Landlord”) and Reliant (“Tenant”)—the name under 

which the Martha Range Trust operates—entered into a lease agreement in the spring of 

2011. The lease contained three pertinent provisions: (1) if Landlord decided to sell the 

property during the original 60-month term of the lease, Tenant had a thirty-day right of 

first refusal to purchase the property; (2) if additional space became available, Tenant 

had a thirty-day first right of refusal to lease the additional space on the same terms it 

leased the original space; and (3) if a party prevails in a proceeding related to the 

transaction described in the lease, she is entitled to recover reasonable attorney’s fees 

from the non-prevailing party.  

 

In March 2012, Sam, a representative of Tenant, discussed with Landlord the option to 

purchase the property on different terms than were stated in the lease. Landlord sent an 

email to Sam describing the terms they discussed, concluding, “I will have the contract 

drawn up and get it to you as quickly as possible.” The terms of purchase in the lease 

gave Tenant, “a first right of refusal to enter into a sales contract to purchase the 

property at $1,200,000 with 20% down with 5% interest with a 30 year amortization 

with a five year balloon.” The terms stated in the email listed the same purchase price 

and 30-year amortization with a 5-year balloon, but the interest rate was 6% and the 

down-payment is eliminated entirely. According to Tenant, the email was an offer to sell 

which Tenant accepted.  

 

Landlord drew up a contract and sent it to Tenant. Tenant sent the contract back with 

numerous revisions. Landlord did not accept the revisions and negotiations were 

abandoned. When the parties were unable to agree on the terms of the sales contract, 

they turned to Tenant’s right to lease additional space. Although the thirty-day right of 

refusal was extended while the parties negotiated, they were unable to agree on a lease 

for additional space.  

 

At trial, the jury found that Tenant relied on Landlord’s promise in the email and was 

entitled to damages based on promissory-estoppel. The court did not award attorney’s 

fees.  

Holding: The Appellate court concluded that the evidence did not conclusively establish that 
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Landlord agreed to sell the property on the terms stated in the email. The face of the 

email shows that Landlord intended there to be a later formal contract because Landlord 

stated that it “would draw up and send a contract” to Tenant. Landlord did write a 

formal contract after the email and Tenant edited the contract. Negotiations between the 

parties continued after the email. This evidence suggests that Landlord did not intend to 

be bound to the email and thus it cannot be an offer.  

 

The court also found that Tenant is not entitled to recover on its promissory-estoppel 

claim. Because there is legally insufficient evidence that Tenant sustained reliance 

damages, the trial court erred in awarding Tenant damages for promissory-estoppel.  

 

In addition, the court explained that Tenant failed to conclusively establish that 

Landlord failed to comply with the lease terms governing additional space for rent. 

Landlord drafted an amendment to the lease for the additional space, but the amendment 

was not executed because Tenant wanted Landlord to cover the cost of separately 

metering the space. The terms of the lease only required Landlord to offer the additional 

space at the same terms of the original lease, not the in the same condition as the other 

rented property.  

Thomas v. Cal. Golden Coast, LLC, No. 01-15-01046-CV, 2017 WL 2117540 (Tex. App. May 16, 2017) 

Issue: (1) Whether Landlord may collect damages that accrued while its corporate charter was 

forfeited; 

 

(2) Whether the evidence supports the damages amount awarded to Landlord;  

 

(3) Whether Tenant is entitled to attorney’s fees because of insufficient presentment.  

Facts: Carla and Eugene Thomas (“Tenants”) operated a child-care facility in a commercial 

strip center in Houston, Texas. The original lease was between the Tenants and Nguyen 

Hoang Anh Corporation and provided that the lease would run from September 2003 to 

August 2008. California Golden Coast (“Landlord”) became owner of the strip center in 

October 2006 and did not change the base rent. However, Landlord did increase the 

Common Area Maintenance (“CAM”) fee charged each month to Tenant. Tenant 

declined to extend their lease due to this increase.  

 

In July 2008, just before the end of Tenant’s lease term, Landlord forfeited its corporate 

charter by failing to pay franchise taxes, but the charter was reinstated in May 2009.  

 

In February 2010, Landlord and prior owner of the strip center sent a demand letter to 

Tenant seeking unpaid rent and damages on behalf of Nguyen Hoang Anh Corporation. 

Landlord then filed suit against Tenant 

Holding: The court concluded that once Landlord’s corporate charter is revived, it may sue or 

defend all causes of action, regardless of whether such causes arose before or during the 

charter’s forfeiture. Landlord’s corporate charter was reinstated before it filed suit 

against Tenant. Thus, it is as if the disability never existed.  

 

The court also found that there was an evidentiary basis in the record to support the 

damages awarded to Landlord.  

 

The presentment of the demand letter by Landlord’s attorney sufficiently notified 

Tenant of the claim. Although the previous owner of the strip center, Nguyen Hoang 

Anh Corporation, used Landlord’s attorney, the presentment of the claim was 
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sufficiently made on behalf of both Landlord and Nguyen Hoang Anh Corporation. 

Landlord possessed all of the rights previously held by Nguyen Hoang Anh Corporation 

and thus was not required to make a separate presentment.  

Spodek v. United States Postal Service, No. 3:07-CV-1888-BF, 2017 WL 770568 (N.D. Tx. Feb. 28, 2017)  

Issue: 1) Whether Tenant created an implied warranty by providing building plans and 

specifications in the lease; 

2)If so, whether Tenant breached the implied warranty, and whether such breach caused 

Landlords’ damages. 

Facts: The United States Postal Service (“Tenant”) entered a 20-year lease, beginning in July 

1970, for a building in Greenville, Texas. Tenant exercised multiple five-year options, 

extending the lease through June 2010. However, in 2007, Tenant vacated the building, 

alleging that it was untenantable after detecting asbestos in the building. J. Leonard 

Spodek and Rosalind Spodek (“Landlord”) brought suit against Tenant for breach. 

Tenant brought a breach of contract counterclaim. 

This case was before the court upon remand. Previously, the court found that 

(1) Landlord failed to prove Tenant breached the lease, and (2) Tenant proved Landlord 

constructively evicted Tenant from the leased property and defaulted on the lease. On 

remand, the Court was charged with determining whether an implied warranty existed. 

The higher court held that the court committed error in its first ruling by holding that 

only the terms of the lease, not the plans and specifications for the building, controlled 

the duties of the parties. 

Landlord argued that Tenant created an implied warranty because the lease itself 

included Tenant’s building plans and specifications, warranting that the asbestos-

containing building was fit for Tenant’s intended purpose. Landlords claimed that 

Tenant breached by terminating the lease early and is therefore liable for any damages 

caused by Tenant’s presence on the premises. 

Tenant argued against the existence of an implied warranty, and contended that 

Landlord could not recover for breach because a valid warranty no longer existed. 

Tenant also argued that alternatively, in deciding the duration of the implied warranty, 

the court should apply a statute of limitations. Tenant also alleged that even if a valid 

warranty existed, the building plans and specifications of Tenant were not defective. 

Holding: The court held there was an implied warranty by Tenant that the building, per Tenant’s 

plans and specifications, would be fit for its intended purpose. 

When Tenant included detailed specifications in its lease, it impliedly warranted that 

(1) if Landlord follows those specifications, the resultant product would not be defective 

or unsafe, and (2) if the resultant product proved defective or unsafe, Landlord would 

not be liable for the consequences. Tenant must answer for damage incurred because of 

the inadequate plans it furnished. 

However, the court held that the damage was caused not only by the presence of the 

building materials, but by Landlord’s refusal to conduct maintenance and repairs on the 

facility despite numerous requests. Landlord’s breach of its maintenance responsibility, 

along with its failure to remediate, contributed to the release of asbestos. Tenant was 

found to be responsible for the presence of the asbestos in the building, but the court 

held that the release of asbestos was not directly traceable to Tenant. 

The court ultimately apportioned the damages in accordance with the liability of each 

party. The court found that Tenant needed to relocate from the premises because, in part, 

the premises was built out according to Tenant’s own plans and specifications. 

UTAH 
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PC Riverview, LLC v. Xiao-Yan Cao, 2017 WL 3624285 (Utah August 23, 2017) 

Issue: Whether a repayment agreement between a landlord and tenant materially modified a 

lease agreement to relieve the responsibilities of the guarantor. 

 

Facts: In 2006, Hong G. Lin (“Tenant”) and Xiao-Yan Cao (“Guarantor”) personally 

guaranteed a lease assigned to Tenant, in which the lease had previously been assigned to 

a different tenant and personally guaranteed by Guarantor.  

 

At the time of reassignment, the lease was also extended.  In 2010, Tenant fell behind on 

rent.  PC Riverview (“Landlord”) and Tenant agreed to a repayment schedule.  Tenant 

caught up on payments.  Guarantor was only notified of the repayment schedule after the 

lease had been signed.  Guarantor asserted to Landlord that the repayment schedule was 

a side agreement that ended her responsibilities.  In 2013, Tenant again defaulted on rent 

payments.  This time, Tenant left the property without completing the payments. 

 

Landlord sued Tenant and Guarantor for the outstanding rent.  Guarantor argued that the 

2010 repayment schedule materially modified the contract and therefore relieved her of 

her responsibilities as guarantor.   

 

Holding: The District Court agreed with Guarantor that the lease had been materially modified. 

The Court of Appeals reversed.  The Supreme Court of Utah affirmed the Appellate 

Court’s decision. 

 

A repayment agreement allowing Tenant to pay Landlord on an altered schedule did not 

materially modify the lease and therefore relieve Guarantor of her obligations.  Before 

the repayment agreement and after the repayment agreement, Guarantor was potentially 

responsible for the same payments: rent, interest, and late fees.  The agreement did not 

alter Guarantor’s risk.  This interpretation aligns with the application of § 41 of the 

Restatement (Third) of Suretyship and Guaranty in prior cases where the Court of 

Appeals rejected the idea that an extension and alteration of payments was a material 

modification that would alter a surety’s responsibilities.  The Utah Supreme Court 

affirmed the lower court’s determination that Guarantor was not relieved of her 

obligations because the guaranteed agreement was not materially modified, and 

remanded to the District Court to determine attorneys’ fees per the terms of the lease. 

 

VIRGINIA 

Game Place, L.L.C. v. Fredericksburg 35, LLC, No. 170631, 2018 Va. LEXIS 54, at *1-23 (May 10, 2018). 

Issue:   

 

(1) Whether the trial court erred in ruling that a tenant was required to pay unpaid rent 

and landlord’s attorney fees; 

 

(2) Whether the lease satisfied the common law seal requirement for a deed under the 

Statute of Conveyances;  

 

(3) Whether the tenant had further rent obligation to the landlord. 

Facts: 

 

The Game Place, LLC (“Tenant”) rented retail space from Fredericksburg 35, LLC 

(“Landlord”) in a shopping center pursuant to a 15-year lease dated September 2000, 

with rent payable in monthly installments. In May 2014, current on its rent at the time, 

Tenant vacated the premises and ended what Tenant considered to be a month-to-month 

periodic tenancy. Landlord sued Tenant for unpaid rent that accrued following when 

Tenant vacated the premises. Tenant argued the lease was void and unenforceable under 
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the Statute of Conveyances because it did not have a seal or particular seal substitute 

required for deeds under the common law to bind the parties. The trial court ruled in 

favor of Landlord, using a “substance-over-form analysis” to interpret that the 17-page 

lease document exemplified a sealed instrument even though the document was never 

actually sealed nor was it referred to as “this deed” or “this indendure” as required by the 

Virginia Statute of Conveyances. 

 

Holding:  

 

The Statute of Conveyances requires, in part, that “no estate of inheritance or freehold or 

for a term of more than five years in lands shall be conveyed unless by deed or will”. 

Thus, any lease in Virginia for a term of more than five years must be made in the form 

of a deed. Virginia common law requires that an essential requisite of a deed is that it 

must have a seal affixed to it.  There have been amendments to the Statute of 

Conveyances to relax the seal requirement to offer limited alternatives to a physical seal, 

such as: (1) “a scroll by way of a seal”; 

(2) an imprint or stamp “of a corporate or an official seal on paper or parchment”; (3) the 

use in the “body of such writing” of the words “‘this deed,’ or ‘this indenture,’ or other 

words importing a sealed instrument” or recognizing a seal; or (4) a proper 

acknowledgement of a document clearly demonstrating an intent to convey real estate 

“before an officer authorized to take acknowledgments of deeds.”  

 

It was determined that the 15-year lease in question did not have any seal or approved 

specific seal substitute, so it failed to satisfy the common law seal requirement for a deed 

under the Statute of Conveyances. The Supreme Court of Virginia held that once the 

invalid 15-year term was removed from the lease due to the lack of a seal, the tenancy 

that was created should have been implied from the manner in which rent was collected. 

Here, Tenant paid rent monthly throughout its entire occupation of the premises, 

implying a month-to-month tenancy. Therefore, the court reversed the trial court decision 

because Tenant had no obligation to Landlord for unpaid rent, further rent, or attorney 

fees. 

WASHINGTON 

Bellevue Square, LLC, v. Whole Foods Market Pacific Northwest, Inc., et al., No. 17-2-27617-1 SEA 

(Wash. Sup. Ct. King Co., Dec 7, 2017). 

Issue: Will a Court enforce specific performance against a Tenant that violates its operating 

covenant? 

 

Whether a duty to mitigate damages is triggered if the Lease is not terminated in the 

event of a default. 

Facts: Bellevue Square, LLC (“Landlord”) and Whole Foods (“Tenant”) entered into a lease for 

a Whole Foods 365 grocery store to be located at the Bellevue Square Shopping Center 

in July 2015. The lease contained an operating covenant that required Whole Foods to 

operate in the Premises without interruption for the first ten lease years of the term 

(“Tenant’s Operating Covenant”) and, for so long as Tenant’s Operating Covenant is in 

effect, to keep the Premises open for business during the minimum days and hours 

designated from time to time by Landlord. 

 

The lease also permitted Landlord to obtain specific performance in the event of a breach 

of Tenant’s Operating Covenant. Tenant opened its store in September 2016, but it did 

not meet sales projections. On October 12, 2017, Tenant informed its customers that it 

intended to close the store and then vacated the premises two days later.  
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Landlord filed a complaint and motion for preliminary injunction in the Washington 

Superior Court for King County seeking to enjoin Tenant from closing the store. 

Holding: The court found that Landlord had established a right to a preliminary injunction, as the 

right to specific performance were both expressly agreed to by Tenant and that Tenant 

admitted that it was in breach by closing its store. The court found that the harms that 

would be suffered by the Landlord are difficult to, and therefore, that money damages 

cannot compensate Landlord. 

 

The court also rejected Tenant’s argument that the duty to mitigate damages should 

prohibit the entry of an injunction. The duty to mitigate damages only applies if the 

landlord terminated the lease; but in this case, Bellevue Square was insisting on 

continuing the lease. 

 

The court enjoined Whole Foods from breaching the operating covenant and ordered 

Whole Foods to reopen for business. Tenant has appealed the entry of the injunction. 

WISCONSIN 

P&N Investments, LLC v. Frontier Mall Associates, LP, 395 P.3d 1101 (Wyo. 2017) 

Issue: Whether the terms of a lease compel a landlord to pay a finish allowance only once it is 

proven that all liens are released, the landlord is satisfied by the evidence of that, and 

both the subcontractors and general contractor have been paid in full, as sworn to by the 

tenant. 

Brenner v. Amerisure Mut. Ins. Co., 893 N.W.2d 193 (Wis. 2017).  

Issue: (1) Whether the former long-term tenant could be liable for injuries to a construction 

worker who labored after the building had been sold; 

 

(2) Whether caveat emptor applies in the commercial tenancy context, just as it does in 

the vendor-vendee relationship. 

Facts: Garland (“Landlord”) owned property that it leased it to Charter (“Tenant”) for twenty 

years. Landlord housed Tenant’s wire manufacturing business at the property under a 

triple net lease. In order to make the facilities operational, Tenant installed heat treatment 

furnaces in a pit. When Tenant notified Landlord that it wanted to terminate the lease, 

Landlord requested that Tenant removed the heat treatment furnace, fill the pit, and 

perform several maintenance and repair tasks. Landlord revoked the request in exchange 

for Tenant’s commitment to leave the pit in a “clean and safe condition.” 

 

Tenant hired Pieper Electric and through a subcontract they removed the heat retreatment 

furnaces, exposing large holes. The subcontractor used plywood boxes to cover the 

holes. Tenant then released possession of the Property to Landlord until MWF purchased 

it in “as-is, where-is” condition “with all faults” and took possession. MWF inspected the 

property and hired Hunzinger to perform demolition. While removing the boxes, he fell 

through a hole and sustained severe injuries.  

Holding:  First, the Court held that a former long-term tenant who creates a risk of harm does not 

continue to be subject to the ordinary duty of reasonable care even after possession is 

relinquished.  

 

The Court also held that caveat emptor should apply in the commercial tenancy context 

just as it does in the vendor-vendee context. The one difference is that a tenant will, 

when commencing the tenancy, occupy the position of a vendee with respect to the 

landlord, while at the end of the tenancy he will occupy the position of the vendor. 

WYOMING 
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Facts: P&N Investments (“Tenant”) leased space from Frontier Mall Associates LP 

(“Landlord”).  The lease required Landlord to pay Tenant a finish allowance when two 

conditions were met: (i) all work was paid for, as attested to by an affidavit, and (ii) any 

liens must be satisfied or waived, as proven with evidence to Landlord’s satisfaction.  

Tenant hired a general contractor, and the general contractor hired several 

subcontractors.  Tenant paid the cost of the work in full to its general contractor.  The 

general contractor undisputedly did not pay many of its subcontractors.  No 

subcontractors filed liens against the property by the end of their opportunity to do so.  

Landlord refused to release the finish allowance to Tenant, claiming that the predicate 

terms had not been met.  Tenant sued Landlord for breach of contract, unjust enrichment, 

and sought declaratory judgement. Landlord counterclaimed.  The parties cross motioned 

for summary judgement. 

 

Holding: The Supreme Court of Wyoming held that the general contractor and subcontractors 

must be paid in full before the finish allowance was required to be released, ruling that 

the language of the lease is unambiguous in its requirements that Tenant provide 

evidence that any liens have been satisfied, the Landlord is satisfied with the evidence 

provided, and all work is paid for.  The first requirement was effectively met because the 

window for liens to be filed had closed; however, because some subcontractors had not 

been paid, not all work was paid for. 

 

The Court agreed with Landlord that “payment” is defined by payment for all work, not 

just payment of the general contractor. In making this determination, the Court looked to 

the intent of the parties and determined that it was to ensure full payment to everyone 

who worked on the property.  The lease was also unambiguous in its requirement that 

“an affidavit that all work has been paid for” is required to trigger the payment of the 

finish allowance.  This, undisputedly, did not happen; therefore, the Court affirmed the 

district court’s summary judgement in favor of Landlord. 
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DC CIRCUIT 

Winkal Mgt., LLC v. Fed. Deposit Ins. Corp., 288 F. Supp. 3d 33 (D.D.C. 2017). 

Issue:  

 

(1) Whether Landlord was entitled to recover “reliance damages” for expenses incurred 

to prepare premises for Tenant; and 

 

(2) Whether Landlord was entitled to recover amounts necessary to repair and restore the 

Property following partial demolition by Tenant. 

 

Facts:  

 

Winkal Management, LLC (“Landlord”) brought action against the Federal Deposit 

Insurance Corporation (“FDIC”) in its capacity as the receiver for now-defunct 

Washington Mutual Bank (“Tenant”). Landlord sought compensation under 12 U.S.C. § 

1821 for damages it allegedly suffered when the FDIC repudiated a lease agreement 

between Landlord and Tenant and returned the leased property to Landlord in a state of 

disrepair. 

Landlord entered into a ten-year lease agreement (the “Lease”) with Tenant for 

commercial retail space at a property located in San Gabriel, California (the “Property”).  

In the Lease, Landlord agreed to perform certain “Landlord’s Work” prior to turning 

over the property to Tenant, which work has done at a cost of $130,633. 

The Lease provided that Tenant was obligated to keep the Premises in good order, good 

condition and good repair” and at the expiration of the Term, Tenant shall surrender the 

Premises ... in as good condition as the same is on the Commencement Date with 

reasonable wear and tear excepted. 

A little over one month after Metro Construction began Tenant’s Work in the Premises, 

Tenant directed the company to stop all construction activities. Although Metro 

Construction never completed the full scope of the “Tenant’s Work,” Metro Construction 

did receive over $200,000 from Tenant for the work it performed in August and 

September of 2008. 

 On September 25, 2008, the FDIC was appointed Tenant’s receiver and assumed 

responsibility for Tenant’s financial dealings and contracts. Tenant never opened for 

business on the Property. 

In late January 2009, the FDIC, acting in its capacity as receiver for Tenant, surrendered 

the Property to Landlord. A few months later, the FDIC exercised its statutory authority 

under The Financial Institutions Reform, Recovery, and Enforcement Act of 1989 

(“FIRREA”) to repudiate the Lease. 

The Property was in a state of disrepair when surrendered. In order to make the Property 

safe and ready to be occupied by another tenant, Landlord hired various contractors to 

repair and restore the Property between June and September 2009. Landlord alleges it 

paid $101,046.85 for the required repair and restoration work. 

In June 2009, Landlord entered into a new lease with Nails Supply House, Inc. (“Nails 

Supply”). In addition to the construction work contracted and paid for by Landlord, Nails 

Supply also performed work to restore and repair the Property. According to Landlord, 

that work cost $86,352.95 in total. 

Landlord sought from the FDIC total of $427,499.33, which comprised: 1) $50,655.33 in 

unpaid rent; 2) $130,633 in actual direct compensatory damages in the form of out-of-

pocket costs incurred by Landlord to prepare space for Tenant occupancy; and 3) 

$246,211 in actual direct compensatory damages caused by Tenant as a result of its 
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partial demolition of the Property. 

In November 2009, the FDIC accepted and paid Landlord’s claim for $55,655.33 in 

unpaid rental, but denied its “Landlord’s Work” claim and its claim for expenses 

required to correct and/or restore damage caused by Tenant’s demolition of the Property. 

The FDIC explained that Landlord’s claimed expenses were either associated with work 

Landlord was required to perform under the Lease, or represented categories of damages 

that are not recoverable under the relevant statutory provisions. 

On January 15, 2010, Landlord filed suit to challenge the FDIC’s denial of its claims. 

Landlord asserts three claims—one for breach of contract, one for unjust enrichment, and 

one for promissory estoppel— seeking damages in excess of $375,000.  

Holding:   

 

The legal questions in this case centered around two subsections of FIRREA. The first 

was FIRREA’s general damages provision, located in §1821(e)(3). That provision states, 

“Except as otherwise provided in subparagraph (C) and paragraphs (4), (5), and (6), the 

liability of the conservator or receiver for the disaffirmance or repudiation of any 

contract” shall be “limited to actual direct compensatory damages.” 12 U.S.C. § 

1821(e)(3)(A). The second subsection, (e)(4), concerned the FDIC’s liability for 

disaffirming or repudiating “a lease under which the insured depository institution was 

the lessee.” Id. § 1821(e)(4)(A). That provision provided that the FDIC “shall not be 

liable for any damages (other than damages pursuant to subparagraph (B)) for the 

disaffirmance or repudiation of such lease.” Subparagraph (B) established the types of 

payments to which a lessor is entitled from the FDIC. Specifically, subparagraph (B) 

stated that a lessor shall: 1) “be entitled to the contractual rent accruing before the later of 

the date” of the mailing of the notice of repudiation or effective date of the repudiation; 

2) “have no claim for damages under any acceleration clause or other penalty provision 

in the lease”; and 3) have a “claim for any unpaid rent, subject to all appropriate offsets 

and defenses, due as of the date of the appointment” of the receiver. Id. § 1821(e)(4)(B). 

Citing FIRREA’s repudiation liability provisions, Landlord contended that it is entitled 

to three categories of payments from the FDIC. First, Landlord argued it is entitled to 

recover its expenditures for performing the “Landlord’s Work” under FIRREA’s “actual 

direct compensatory damages” provision. 12 U.S.C. § 1821 (e)(3)(A)(i). Second, 

Landlord sought to recover the cost of restoring and repairing the Property under 

FIRREA’s “unpaid rent” provision. Id. § 1821(e)(4)(B)(iii). Finally, Landlord claimed it 

is entitled to recover the cost of completing Tenant’s unfinished “Tenant’s Work” under 

either the “actual direct compensatory damages” provision or the “unpaid rent” 

provision. 

Landlord first argued it was entitled to recover $130,633 in reliance damages, which 

represents the amount Landlord spent to perform its “Landlord’s Work” in preparation 

for turning the Property over to Tenant. Landlord argued such reliance damages were 

recoverable under FIRREA’s general damages provision, which allows recovery of 

“actual direct compensatory damages.” However, FIRREA’s general damages provision 

states that its allowance for actual direct compensatory damages applies except as 

otherwise provided in paragraph (4) of FIRREA—among other provisions. As previously 

stated, paragraph (4) is the paragraph governing the FDIC’s repudiation of leases with 

failed institutions (such as Tenant) as lessees. Paragraph (4) specifies that a receiver 

“shall not be liable for any damages (other than damages determined pursuant to 

subparagraph (B)) for the disaffirmance or repudiation of such lease.” 

Therefore, the Court determined that, for lease agreements of the type that were at issue 

in this case, FIRREA’s text limits the repudiation liability of the FDIC to only those 
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damages covered by subsection (e)(4)(B). Although the damages covered by subsection 

(e)(4)(B) include claims for “contractual rent” and “unpaid rent,” they do not include 

claims for other kinds of “actual direct compensatory damages”—including the reliance 

damages Landlord sought. The Court asserted that Landlord’s “Landlord’s Work” claim 

for $130,633 failed as a matter of law and the FDIC was entitled to summary judgment. 

Landlord next claimed that it was entitled to recover expenses associated with repairing 

the damage done to the Property by Tenant and restoring the Property to allow for 

occupancy by a new tenant. Landlord argued that such recovery would be appropriate 

under the “unpaid rent” provision of FIRREA because the Lease bound the Tenant to 

maintain the Property as “additional rent” for Tenant’s occupancy. 

Citing previous judicial decisions, the Court determined that repair and maintenance 

costs could qualify as unpaid rent in circumstances where a tenant has assumed the duty 

to maintain or repair the property at issue, concluding that Landlord was entitled to 

recover the money necessary to repair and restore the Property. 

Pursuant to Article VI of the Lease, the Court found it was Tenant who took on the duty 

to maintain the Property in good order and return the Property to Landlord in as good 

condition as when the Lease commenced. This duty was assumed by Tenant as additional 

rent. By terminating the Lease and turning over the Property in a state of disrepair, the 

FDIC, as Tenant’s receiver, breached that contractual duty and failed to provide part of 

the consideration Tenant promised for the occupation of the Property. Therefore, under 

FIRREA’s “unpaid rent” provision, Landlord was entitled to recover the amounts 

necessary to repair and restore the Property. 

The Court also determined that the amount of “unpaid rent” due to Landlord is the value 

of the work: 1) that is necessary to return the Property to as good condition as it was on 

the Commencement Date and 2) that is chargeable to Tenant as “additional rent” under 

Article VI of the Lease. 

The Court found that neither Landlord nor the FDIC briefed the question of damages in a 

way that reflected the proper scope of the FDIC’s “unpaid rent” liability—and that there 

may remain genuine issues of material fact with respect to Landlord’s damages. As a 

result, the Court denied summary judgment to Landlord on the question of damages. 

 

Whole Foods Mkt. Group, Inc. v. Wical LP, 288 F. Supp. 3d 176 (D.D.C. 2018) 

Issue:   

 

(1) Whether Tenant breached lease by closing its store for an extended period of time in 

order to fix a rodent problem; 

 

(2) Whether Landlord was within its rights to issue a notice of default to Tenant; 

 

(3) Whether Tenant’s store closure is excusable under Landlord’s breach of the implied 

covenant of good faith and fair dealing; 

 

(4) Whether Landlord breached the lease by withholding consent for Tenant permit 

applications; 

 

(5) Whether Landlord’s refusal to consent to Tenant’s permits and threatening forfeiture 

of Tenant’s lease constituted Landlord’s interruption of Tenant’s possession and quiet 

enjoyment of the store; and 
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(6) Whether Tenant is able to terminate the lease and vacate the premises by relying on a 

theory of constructive eviction. 

 

Facts: 

 

This case was brought by Whole Foods Market Group, Inc. (“Tenant”) against its 

commercial landlord, Wical Limited Partnership (“Landlord”) in connection with a lease 

(“Lease”) for Tenant’s Georgetown store. 

In 2017, the District of Columbia issued two separate ordinance violations to Tenant 

related to rodent problems at its store. Both times, Tenant was required to close the 

store.  After the second violation notice, Tenant sought a “complete and lasting 

resolution” to the problem. Tenant determined that curing the problem required that the 

Georgetown store be closed, gutted, and thoroughly cleaned. The Georgetown store has 

been closed for business since demolition began in March 2017. 

On April 5, 2017, Tenant informed Landlord that the rodent issue had been resolved 

following demolition and that the interior of the store required a substantial rebuild, that 

the store would remain closed “well beyond the 60 days anticipated in [the] [L]ease.”  

Since Tenant had to rebuild the interior of the store as a result of the rodent problem, it 

determined that it made sense to remodel the store, Landlord refused its consent. 

On May 15, 2017 (prior to Tenant’s request for consent), Landlord sent Tenant a Notice 

of Default, instructing Tenant that they had 15 days to reopen for business to avoid 

default, at which time Landlord could terminate the Lease. Tenant followed up with its 

own Notice of Default sent to Landlord alleging that Landlord’s refusal to consent to the 

proposed renovation work constituted a breach and Tenant subsequently filed suit. 

Holding:  

 

Tenant requests the Court declare (1) that Tenant did not breach the Lease by remaining 

closed for more than 60 days and (2) that Landlord’s Notice of Default was invalid. 

However, the Court held the Lease’s force majeure clause justifies closure beyond 60 

days.  

Tenant sufficiently pleaded that the initial closure of the store was beyond their control. 

They had in place a pest control program dating back to April 2, 2014. Despite that 

program, the rodent issue persisted and Tenant received two notices of violation from the 

District of Columbia, requiring immediate closure of the store. Tenant engaged multiple 

contractors who advised that one of the causes of the problem was “inferior building 

construction.”  In order to understand the extent of the problem and ultimately solve it, 

the store had to be closed, gutted, and cleaned. The Court found that Tenant was forced 

to close and gut the interior of the store due to a cause beyond its control —a rodent 

problem. 

The Court also found that ongoing delay in re-opening due to approval of plans by DC 

and the Landlord is excused under the Lease, as the force majeure clause explicitly 

excuses performance due to “plan approval delay.” 

The Court addressed Landlord’s third contention—that Tenant failed to provide them 

with the complete set of plans required under Paragraph 7(A). Paragraph 7(A) provides 

that Tenant must obtain Landlord’s consent before making any “structural alterations” to 

the premises. In seeking consent, Tenant must “provide Landlord with the name of any 

proposed contractors of Tenant, certificates of liability insurance maintained by such 

contractors in reasonable amounts reasonably acceptable to Landlord and copies of all 

plans for any improvements to be made by Tenant at the time request for Landlord’s 

approval is made by tenant.” But Tenant need only provide Landlord with complete 
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plans to get approval for structural changes. The complete set of plans is not needed to 

get Landlord’s approval for non-structural changes. 

The parties did not reference a definition of “structural” in the Lease, nor did the Court 

find one on its own. As a result, the Court consulted Black’s Law Dictionary, which 

defines a structural alteration as a “significant change to a building or other 

structure, essentially creating a different building or structure.” Structural 

Alteration, BLACK’S LAW DICTIONARY (10th ed. 2014) (emphasis added). The 

Court determined that the alterations contemplated by Tenant would not essentially 

create a different structure. Their plans would result in a structure that would still look 

like, and function, as a grocery store. The court reasoned that the fact that Tenant did not 

provide the complete set of plans to Landlord in seeking consent cannot be seen as a 

reason for delay in re-opening of the business, since Tenant was not required to provide 

them under the Lease. 

Accordingly, Tenant’s count seeking declaratory judgment that it did not breach the lease 

and that Landlord’s Notice of Default was invalid was not dismissed. 

Tenant also sought damages due to Landlord’s breach of the implied covenant of good 

faith and fair dealing. Tenant alleged that Landlord breached its duty by issuing a notice 

of default which “is contrary to the spirit of the Lease”.  

The Court granted Tenant’s request for injunctive relief with respect to excusing the 

store closure for the reasons previously stated. 

Tenant also asked the Court to require Landlord consent to the permit application, 

arguing that Landlord was unreasonably withholding its consent. But Paragraph 27(J) 

only applies “[w]henever it is necessary under the terms of this Lease for either party to 

obtain the consent or approval of the other party.” The only disputed term of the Lease 

that contains a requirement “for either party to obtain the consent or approval of the other 

party” is Paragraph 7(A). Paragraph 7(A) of the Lease makes clear that structural 

changes to the building require landlord consent; but non-structural changes do not 

require landlord consent. Tenant’s proposed alterations were non-structural in nature (at 

least when viewed in the light most favorable to Tenant). Therefore, Landlord’s 

consent was not required under the Lease. Since Paragraph 27(J) only applies when 

consent is required under the Lease, it does not apply to this situation. Accordingly, 

Whole Foods does not have a legal right to consent under the terms of Paragraph 27(J). 

The Court also found that Tenant adequately pleaded success on the merits of its breach-

of-the-covenant-of-good-faith-and-fair-dealing claim—and that Tenant pleaded facts 

sufficient to support that it had not breached the Lease.  

Tenant sought a declaration that Landlord breached the Lease by (1) withholding consent 

for the permit applications; (2) failing to recognize Tenant’s right to excuse any delays 

for causes outside Tenant’s control; and (3) interrupting Tenant’s possession and quiet 

enjoyment by refusing to consent to the permits and threatening forfeiture of the Lease. 

The Court found that Landlord did not breach the Lease by withholding consent for the 

permit applications pursuant to Paragraph 27(J) of the Lease. The proposed alterations 

were non-structural and Landlord’s consent was not required under the contract. The 

Court did find that Landlord breached the lease by failing to recognize that Tenant was 

excused from its obligation to re-open within 60 days. 

The Court also found that Landlord’s refusal to consent to Tenant’s architectural plans 

disturbed Tenant’s possession—and that Tenant pleaded sufficient facts to adequately 
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support a breach of the covenant of quiet enjoyment. 

Tenant also included in its complaint a request to terminate the Lease and vacate the 

Property as a result of Landlord’s breach. In this plea, Tenant relied on a theory of 

constructive eviction to warrant termination of the Lease.  

In sum, the Court denied Landlord’s motion to dismiss Count IV, except as it related to 

Tenant’s request that the Court declare Landlord in breach of Paragraph 27(J) of the 

Lease. 
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Hilfiker Square, LLC, v. Thrifty Payless, Inc., No. 6:16-cv-01885-MC (U.S.D.C., D. Ore., January 10, 

2018)  

Issue:  (1) Whether a contract requires good faith and fair dealing, absent language permitting a 

party to act unreasonably;  

 

(2) What type of evidence might be required to rule on a summary judgment claim on a 

good faith/fair dealing matter.  

Facts:  Hilfiker Square, LLC, (“Hilfiker”) owns a small parcel of land within the common area 

of Hilfiker Shopping Center (the “Shopping Center”). Thrifty Payless, Inc. (“Rite Aid”) 

owns and operates a retail store within the Shopping Center. The remainder of the 

Shopping Center is owned by third-party. The Shopping Center is subject to a 

Declaration of Restrictions and Grant of Easements (the “Declaration”), which restricts 

where buildings may be constructed within the Shopping Center. The Declaration 

provides that it may only be modified with the consent of certain parties, including the 

owners of 90 percent of the total square footage of the buildings in the Shopping Center. 

After Hilfiker acquired its parcel in 2010 and, it began lobbying the other occupants of 

the Shopping Center to repeal the prohibition regarding development of the common 

area. Hilfiker eventually obtained the consent of all required parties other than Rite Aid 

and even succeeded in obtaining permits from the city. Rite Aid would not agree to the 

requested modification. 

Hilfiker requested Rite Aid’s consent on multiple occasions, and even offered various 

incentives. Rite Aid repeatedly rejected the requests and on two occasions provided 

specific reasons for its rejection, including concerns regarding parking, driveway 

operation, visibility and other issues. In response to Rite Aid’s specific objections, 

Hilfiker commissioned two studies to analyze the impact of the proposed development, 

but Rite Aid did not change its response. 

In 2016, Hilfiker filed an action against Rite Aid for breach of contract, alleging that Rite 

Aid had violated the Declaration’s implied covenant of good faith and fair dealing. Rite 

Aid offered several arguments that the court rejected, and the court also discussed briefly 

the relative merits of the parties’ arguments and evidence about the impact of the 

proposed development and whether Rite Aid had arbitrarily withheld consent.  

Holding:  The court granted summary judgment in favor of Rite Aid, noting that under Oregon law 

every contract contains an implied duty of good faith and fair dealing, but that Rite Aid 

had provided at least three (3) facially valid reasons for refusing to approve the 

amendment, and that there was no evidence to conclude that the original parties expected 

Rite Aid to approve the addition of buildings in the common area.  

SOUTH CAROLINA 

A&P Enters. v. SP Grocery of Lynchburg LLC, 812 S.E.2d 759 (S.C. Ct. App. 2018) 

Issue:   

 

(1) Whether the tenant owned an equitable interest in the landlord’s property under a 

theory of promissory estoppel, where there was no written lease agreement between the 

parties and where the tenant claimed that the landlord made an oral promise to the tenant 

that the tenant could buy the property from landlord over a period of years.  

 

(2) In the event the tenant does not own an equitable interest in the property, whether the 

landlord could eject the tenant for failure to pay rent; and 

 

(3) In the event the tenant does not own an equitable interest in the property, whether the 

landlord was owed back rent on the unpaid rent under a theory of quantum meruit.  
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Facts: 

 

Kamlesh “Kim” Patel, the sole owner of A&P (“Landlord”), sued Sam Patel, the sole 

member of SP Grocery (“Tenant”), for ejectment and monetary damages. The principals 

of Landlord and Tenant were brothers. Tenant owned three parcels of land (the 

“Property”), which were foreclosed upon by Tenant’s lender. Landlord purchased the 

Property at the foreclosure sale.  After the sale, Tenant continued to operate its 

businesses on the Property, however there was no written lease agreement between 

Landlord and Tenant stating the terms of Tenant’s continued occupancy. Tenant 

subsequently failed to pay rent and other expenses, prompting Landlord to sue for 

ejectment and damages. 

 

At a hearing before a special referee, both Landlord and Tenant had differing testimony 

regarding Landlord’s purchase of the Property.  According to Tenant, Landlord 

purchased the Property in order to convey it back to Tenant after a three to five year 

period during which Tenant would pay back the purchase price to Landlord.  In reliance 

on Landlord’s promise to reconvey the Property back to Tenant, Tenant argued that it 

invested labor and money to improve the Property, which it would not have otherwise 

done if Tenant was not to eventually resume its ownership of the Property.  Conversely, 

Landlord claimed that no such promise was made, and that Landlord purchased the 

property expecting Tenant would pay rent.  However, Tenant never paid rent and 

Landlord had to pay property taxes and business fees, which Tenant was allegedly 

supposed to pay.  After approximately two years into Landlord’s ownership, Landlord 

presented Tenant with a lease, which Tenant refused to sign.  

 

The special referee ruled in favor of Tenant and found that: (1) Tenant owned an 

equitable interest in the Property; (2) Tenant could not be evicted; (3) Tenant had a right 

to purchase the Property from Landlord; and (4) Landlord was owed compensation for 

expenses associated with Tenant’s occupancy.  

 

Landlord appealed the special referee’s ruling on the basis that Tenant failed to prove the 

necessary elements of promissory estoppel creating Tenant’s equitable interest in the 

Property. 

Holding:  

 

The court ruled in favor of Landlord and found that Tenant failed to prove promissory 

estoppel and, thus, did not own an equitable interest in the Property.  The court noted 

that, in order for promissory estoppel to apply, the claimant must prove: (1) a promise 

unambiguous in its terms; (2) reasonable reliance upon the promise; (3) the reliance is 

expected and foreseeable by the party who makes the promise; and (4) the party to whom 

the promise is made must sustain injury in reliance on the promise. 

 

The court first explained that the alleged promise by Landlord that Tenant would able to 

re-purchase the Property was a vague promise without any definite or articulated terms.  

Thus, Tenant failed to prove that the promise was unambiguous in its terms 

 

The court then explained that, although Tenant spent money on improvements to the 

Property, Tenant’s reliance on any alleged promise by Landlord was unreasonable given 

the ambiguities of such alleged promises, in that it was devoid of any terms, conditions, 

timelines, or performance requirements.   

 

The court also concluded that the special referee erred in denying Landlord’s ejectment 

request.  Under South Carolina Code Section 27-37-10(A), Tenant could be ejected for 

failure to pay rent.  Because Tenant never paid rent and continued to use the Property, the 

court remanded the case for eviction proceedings.  
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Finally, the court held that Tenant’s use of the Property rent-free was unjust under the 

theory of quantum meruit.  Under this theory, Landlord could recover if: (1) a benefit 

was conferred upon Tenant by Landlord, (2) Tenant realized that benefit; and (3) 

retention of the benefit would be unjust without paying its value.  Although there was no 

written agreement between the parties, the court noted that Landlord did propose a lease 

to Tenant. The court determined that Landlord was owed back rent from the date of the 

proposed lease.  The court remanded the case so the special referee could calculate the 

amount of back rent owed, however the court specified that such amount be offset by the 

amount Tenant invested in the Property.    
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FEDERAL CASES 

FIRST CIRCUIT 

Reem Property, LLC v. Engleby, 2 RRSC, LLC v. Tanklage 51 F. Supp. 3d 274 (D. Mass. 2017) 

Issue:  

 

Whether a purchaser who missed a contractual payment deadline when its payment was 

delayed due to a governmental money laundering review could nonetheless recover its 

deposit, where the purchase agreement stated “time is of the essence,” the purchaser had 

previously given valuable consideration for an extension, and the extension entitled the 

vendor to “retain the [amount] paid as a deposit, without argument, challenge or any 

demand that it be refunded.” 

Facts:  

 

After the highest bidder at a foreclosure sale failed to close on the sale, the second 

highest bidder, who had bid $275,000, and the third highest bidder, who had bid 

$250,000, entered into a purchase agreement by which they agreed that the second 

highest bidder would yield to the third highest bidder’s bid and after the acquisition, the 

third highest bidder as vendor (“Vendor”) would sell the property to the second highest 

bidder (“Purchaser”) for its bid of $275,000. Their agreement stated “TIME IS OF THE 

ESSENCE” and required Purchaser to pay an initial deposit with the balance due at 

closing. On the day before closing, Vendor agreed to a 30-day extension of closing in 

exchange for an additional deposit and agreed Vendor would be entitled “to retain [both 

the initial and additional amounts] paid as a deposit, without argument, challenge or any 

demand that it be refunded.”   

 

Purchaser attempted to wire full payment prior to the extended closing date. Because the 

payment had come from a foreign country, a governmental money laundering review 

delayed the wire, and Vendor did not receive payment until August 13.  Upon receipt of 

the payment, Vendor immediately notified Purchaser that Purchaser had defaulted.  

Vendor retained the initial and additional deposit but returned the other funds. 

 

Purchaser sued on multiple claims, including that Vendor had breached the covenant of 

good faith and fair dealing by shopping the property around to other potential purchasers 

post-agreement.  Purchaser also sued for unjust enrichment on the grounds that Vendor 

retained the deposit and was able to purchase the property at the lower purchase price. 

Holding:   

 

Purchaser was not entitled to a refund of its deposit.  Under Massachusetts law, breach of 

the covenant of good faith and fair dealing would require Vendor to have shopped the 

property around for a higher price after the purchase agreement.  The only evidence 

supporting Purchaser’s allegation that Vendor had done so was Purchaser’s own 

interrogatory answer in which he claimed a third party told him others had contacted 

Vendor to purchase the property.  Purchaser provided no admissible evidence supporting 

this allegation.  Purchaser thus failed to establish Vendor breached the covenant. 

 

As the next-highest bidder, Vendor was legally entitled to purchase the property and then 

resell following Purchaser’s failure to make timely full payment.  While the Court 

construed the situation as “seem[ingly] unjust because the delay was minimal and not 

[Purchaser’s] fault,” it rejected Purchaser’s unjust enrichment claim because the express 

agreement precluded it.   

SECOND CIRCUIT 

None. 
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THIRD CIRCUIT 

Straus v. United States Postal Service, WL 5157679 (E.D. Pa. 2017). 

Issue:  

 

Whether an option contract to purchase property at a fixed price remains available 

despite a subsequent agreement to an option contract between the parties to purchase the 

same property at fair market value. 

Facts:  

 

In 1966, the Straus Brothers leased to the United States Postal Service (“USPS”) a 

building (“Richmond Station”) along with an option for USPS to purchase the property 

for a fixed price of $240,000.  The lease provided USPS with six consecutive renewal 

options, each for a term of five years. 

 

In 1982, the parties agreed to an amendment to the agreement, which contained an option 

for USPS to purchase Richmond Station for fair market value at any time during the 

remaining term of the lease and any renewal term. 

 

During a renewal term in 2015, USPS sent a letter to the Straus Brothers to exercise the 

option to purchase Richmond Station at the fixed price of $240,000 from the 1966 

agreement. 

 

USPS asserted that it had the option to purchase Richmond Station for a fixed price 

under the 1966 terms or for fair market value under the 1982 amendment.  The Straus 

Brothers sued, seeking a declaratory judgment that they had no obligation to sell the 

property to USPS for either a fixed price or for fair market value.   

Holding:   

 

The court held that the language of the 1982 amendment indicates that the fixed price 

option in the 1966 lease was preserved even while an additional option (at fair market 

value) was created.  This allowed USPS to choose between exercising either of the 

options and purchasing Richmond Station at either the fixed price or at fair market value. 

 

The Court reached this conclusion after considering the language of the 1982 

amendment, which read, “This option is in addition to any other purchase options 

available under the lease of this property.”  To read the fixed price option out of the 1966 

lease, as amended, would, the Court reasoned, deprive this phrase of its clear meaning.   

FOURTH CIRCUIT 

U.S. Home Corp. v. Settlers Crossing, L.L.C., 685 F. App’x 173 (4th Cir.), cert. denied, 138 S. Ct. 503, 

199 L. Ed. 2d 385 (2017) 

Issue:  

 

Whether, in a contract for the sale of real property, the vendor is in breach of contract 

when it denies the purchaser access to the property because the purchaser is requesting 

access in bad faith; and whether specific performance of a purchase agreement is a 

proper remedy when specific performance is bargained-for during the negotiation of an 

amendment.  

Facts:  

 

Purchaser entered into a contract to purchase certain property for residential development 

in 2005. Seller conducted multiple investigations on the site prior to the date of the 

scheduled closing in September 2006. Prior to the schedule closing, due to the decline in 

the housing market, Purchaser negotiated for a reduction in purchase price and an 

extension of the closing date. Seller agreed to the reduction and extension on the 

condition that Purchaser would guaranty specific performance of the acquisition of the 

site.  

 

When Purchaser could not find a partner to share the costs of the project, it began to 
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investigate strategies to delay the scheduled settlement date or avoid the contract. 

Purchaser notified Seller that Seller had failed to satisfy conditions precedent to closing, 

but did not specify which conditions were not satisfied. Purchaser subsequently asked to 

enter the Property, identifying a list of issues it purportedly sought to investigate. Seller 

denied the request for access because it distrusted Purchaser’s intentions. 

 

Purchaser filed suit seeking the return of its deposit on multiple grounds, including that 

Seller had breached the contract by denying Seller’s access to the site. Seller 

counterclaimed for declaratory relief and specific performance of the contract. The 

district court held that Seller had not breached the contract by denying access and was 

entitled to specific performance of the contract. Purchaser appealed.  

Holding:   

 

The United States Court of Appeals for the Fourth Circuit affirmed the district court’s 

holding in favor of Seller. Seller did not breach the contract when it denied Purchaser 

access because Purchaser made its request solely to delay or avoid closing which 

constituted bad faith. The Court also held that specific performance of the contract was 

appropriate because the remedy was agreed to as part of a bargained-for exchange with 

Purchaser.   

FIFTH CIRCUIT 

None. 

SIXTH CIRCUIT 

Green Hills Mall TRG, LLC v. BakerSouth, LLC, 709 Fed. Appx. 792 (6
th
 Cir. 2017) 

Issue:   

 

Whether, under Tennessee law, when a trustee dies, the heirs of the trustee hold the 

place as trustee unless and until a successor to the trustee is appointed, or if instead 

heirs have the right to convey the property held in trust.  

 

Facts: 

 

In 2013, defendant BakerSouth bought property (the “Property”) from the heirs of 

Harlan Dodson on which the City of Nashville formerly operated a public library.  

BakerSouth maintains that its deed to this property granted it a parking easement over 

plaintiff Green Hills’s nearby parking lot.  Green Hills uses the allegedly encumbered 

property for valet parking at its high-end shopping center; BakerSouth’s purported 

easement would disrupt those valet services.   

 

Green Hills alleged that BakerSouth did not properly have title to the parking easement.  

Tracing the line of title, in 1966, Harland Dodson deeded the Property as trustee and not 

individually, to the City of Nashville to operate a library, which deed included the 

parking easement at issue.  The deed to Nashville also explicitly stated that if Nashville 

stopped operating a public library there, the Library Property would revert back to 

Dodson, “his successors and assigns,” and the easement would terminate.  Dodson died 

in 1986 and after his death Nashville ceased operating the library. 

 

Dodson’s three children subsequently deeded the Property Thomas White.  The deed 

from Dodson’s children stated that the land conveyed was the same property Harlan 

Dodson had originally conveyed to Metro, including the free parking easement, and that 

the property had subsequently reverted back to Dodson as trustee. On May 23, 2013, 

White then conveyed the Property and easement to BakerSouth. 

After closing, BakerSouth sent Green Hills a cease and desist letter, stating it acquired 

the Library Property and free parking easement, and requiring Green Hills to cease its 
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use thereof.  Green Hills filed a complaint for declaratory judgment. 

 

The District Court granted Green Hill’s motion for summary judgment, holding that 

although the Dodson heirs inherited title to the Property and easement after the 

reversion, the heirs could not transfer the easement to White because without a 

successor trustee in place, and Tennessee Code Section 35-15-707(b) required them to 

present the trust’s property to a state court, which would have to appoint Dodson’s 

successor as trustee.  

 

Holding:   

 

The Sixth Circuit affirmed the decision of the District Court and agreed with Green 

Hills on the merits of this specific issue.  This case turns on what happens to trust 

property under Tennessee law when a trustee dies without a successor.  The Tennessee 

Code is silent as to what happens to the trust property as of a trustee’s death; does the 

property remain as an asset of the trust, or does the property automatically transfer to 

the trustee’s heirs? Looking to Tennessee common law, the Sixth Circuit held that that 

there is an interim period between the death of the trustee and appointment of a 

successor trustee by the court where the trustee’s heirs take “naked legal title” that they 

do not have the right to convey.  Instead, after a success trustee is appointed by a court, 

the property reverts back to ownership by the Trust.   

 

SEVENTH CIRCUIT 

Larchmont Holdings, LLC v. North Shore Services, LLC, 292 F.Supp.3d 833 (D. Wis. 2017) 

Issue:   (1) Whether there was a condition precedent to buyer’s duty to make installment 

payments under a purchase and sale contract, namely realizing a profit from the mining 

of frac sand mining on the property;  

 

(2) Whether the terms of the purchase and sale contract allows for a strict foreclosure by 

the seller; and 

 

(2) Whether the affirmative defenses of laches, equitable estoppel, and unclean hands 

can apply to bar seller’s right to strict foreclosure. 

 

Facts: In 2011, North Shore, LLC (“North Shore”) owned approximately 300 acres of land in 

Jackson County, Wisconsin (“the Property”).  Around September 2011, Larchmont 

Holdings, LLC (“Larchmont”) started to look for properties to buy in Eau Claire County 

and Jackson County as possible sites for frac sand mining, including the Property. 

 

On or about December 21, 2012, Larchmont agreed to purchase the Property from 

North Shore for a total of $4 million, paid as follows: $1.5 million down payment at 

time of closing, a $500,000 payment paid on May l, 2013, and four additional $500,000 

annual payments beginning on December 1, 2013.  The Agreement provided that in the 

event that Larchmont, in spite of its best efforts, to make the scheduled Land Contract 

payments, the Seller’s recourse is to foreclose on the real estate owned by the Company.  

 

Larchmont anticipated that it could quickly assemble and bring on line a frac sand mine 

from which Larchmont’s members would reap millions in yearly profits and pay off the 

land contract. The mining operation never got off the ground, which left Larchmont 

unable to meet its payment obligations.  Larchmond and North Shore negotiated two 

modifications to the Agreement.  The December 2013 amendment did not mention 
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future payments coming from sand mining profits and states that “[f]ailure to comply 

with any of these terms shall constitute default and all remedies available under the 

original contract may be utilized by Vendor.” 

 

Larchmont made a final $125,000 payment to North Shore on December 31, 2013, 

leaving $1,415,000 due plus interest.  Larchmont filed suit, arguing that its payments 

under the Agreement were contingent upon Larchmont generating profits from frac sand 

mining on the Property.  North Shore filed counterclaimed for strict foreclosure on the 

Agreement, and Larchmont asserted affirmative defenses. 

 

Holding: The U.S. District Court granted North Shore’s motion for summary judgment against all 

seven of Larchmont’s contract claims.  The Court held that the payment terms of the 

Agreement are clear: Larchmont was to make various installment payments, and if it did 

not make those payments, then North Shore had the right to foreclose. The Court 

reasoned that even if the members of Larchmont hoped that their frac sand profits 

would cover the installment payments, they recognized that this might not happen and 

their installment payments still would be due, and therefore accepted the risk of not 

being able to complete payment to North Shore.  

 

As for North Shore’s motion for summary judgment on its strict foreclosure claim, the 

Court concluded that North Shore has the right of strict foreclosure under the terms of 

the land contract and satisfied the elements of such a claim. However, the Court denied 

North Shore’s motion because it has not developed an argument that some of 

Larchmont’s affirmative defenses—specifically laches, equitable estoppel, and unclean 

hands—fail as a matter of law. 

 

McVay v. Store House Company, 2017 WL 6997985 (S.D. Ind. Aug. 7, 2017) 

McVay v. Store House Company, 289 F.Supp.3d 892 (S.D. Ind. 2017) 

Issue:   Whether the purchaser of a commercial building, upon a subsequent refinance of the 

property, breached a contingent payment clause in its purchase agreement. 

Facts: In 2007, the plaintiffs, the McVays sold a commercial building to Donald Tolva’s 

company, the named defendant Store House Company.  The market value of the 

property was approximately $3,000,000.  Instead of having Tolva pay the entire market 

value of the property, the parties signed a purchase contract that provided for a $1.95 

million purchase price to be paid up front, with an additional Contingent Payment 

Clause.  The Contingent Payment Clause obligated an entity set up by Tolva to make 

one or more future payments, contingent on the sale or refinance of the Property.  The 

total amount of the contingent payments was capped at $950,000.  The contract did not 

provide any specified time period for payment.   

 

When Tolva purchased the property he took out a loan for approximately $3,000,000. In 

2014, Tolva refinanced the Property, paying off the existing debt of $2,841,252.37 and 

taking out a new loan of $2,930,000. 

 

Upon learning of the 2014 Refinance, the McVays believed that the refinance had 

triggered the Tolva entity’s obligation to make a Contingent Payment under the 

Contract, which Tolva did not do to do. The McVays filed this lawsuit on March 22, 

2016 for breach of contract and fraudulent inducement. 

Holding: The Court concluded that defendant did not breach the Contract by failing to remit 

funds to the McVays following the 2014 Refinance. The Court reasoned that in the 
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refinancing transaction, Tolva was only left with $88,747.63, part of which was 

expended to pay off the costs of the transaction (for example, a $5,000 application fee 

and a $20,000 good faith deposit). As a result, neither Tolva nor any entity he controlled 

received net proceeds from, or realized equity from, from the 2014 Refinance, and the 

Contingent Payment Clause was not triggered. 

 

Buchanan Energy (N), LLC v. Lake Bluff Holdings, LLC, 2017 WL 4921959 (N.D.Ill. Oct. 31. 2017) 

Issue:   

 

(1) Whether the word “premises” in the Lease includes improvements made onto the 

land or not for the purpose of establishing a purchase price; and 

 

(2) Whether the plaintiff/lessee gave proper notice of its intent to exercise a purchase 

option as required by the Lease. 

 

Facts: 

 

Buchanan Energy (N) LLC (“Buchanan”) and Lake Bluff Holdings, LLC (“Lake 

Bluff”) were successor parties in interest to a lease agreement dated September 22, 1989 

(the “Lease”). The property is a half-acre parcel improved with a gas station and a 

convenience store. Buchanan, a gas retailer, occupies the property and is the successor 

tenant to the Lease pursuant to a December 9, 2010 assignment from ExxonMobil 

Corporation.  

 

The Lease gives the tenant “the option to purchase the premises free and clear of all 

liens and encumbrances for the sum” set forth in the Rider.  The Rider, in turn states 

that the tenant “shall have the option to purchase the premises at any time at a purchase 

price determined by taking the average of three appraisals” (emphasis added).  The 

Rider provides that the landlord would choose an appraiser, the tenant would choose an 

appraiser, and the third appraiser would be “mutually agreed upon.”   

 

On September 8, 2014, Buchanan provided written notice to Lake Bluff regarding its 

intent to exercise the purchase option.  On March 30, 2015, and again on April 10, 

2015, Buchanan sent letters to Lake Bluff requesting that closing occur at the purchase 

price of $487,775.  Buchanan determined the purchase price by averaging three 

appraisals, each of which only valued the land as vacant, without the existing 

improvements.  Lake Bluff responded with a letter on April 16, 2015, asserting that 

Buchanan had breached the terms of the purchase option and notifying Buchanan that 

its tenancy would be terminated at the end of May 2015.   

 

Buchanan brought this suit for declaratory judgment, seeking to enforce the purchase 

option. Lake Bluff counter-sued alleging that Buchanan breached the Lease and should 

be evicted, or in the alternative, that Buchanan’s appraisal was conducted in bad faith 

and should be disregarded.  Both parties moved for summary judgment. 

Holding:  

 

The Court held that Buchanan properly exercised its option to purchase the property 

because it gave timely written notice of its intent to do so. 

 

Additionally, with respect to the key disagreement between the parties – whether the 

purchase price must include both the land and improvements - the Court held that 

reading the Lease as a whole, the term “premises” unambiguously included the 

property’s improvements, and therefore the purchase price included the premises and 

not just the land.  The Lease expressly defines “premises” as the “land together with any 

improvements thereon.” 
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Therefore, the Court held that according to the Lease’s own terms and definition, the 

purchase option contemplates the purchase of both the land and its improvements. 

Furthermore, the Court ordered that each of the three appraisals used to determine the 

purchase price must include the value of both the land and improvements.  

 

EIGHT CIRCUIT 

Hoover Brothers Farms, Inc. v. Wal-Mart Stores, Inc., 2018 WL 2050159 (W.D. Ark. 2018) 

Issue:   

 

Whether a competing business restriction clause in a cooperative commercial shopping 

center improvement agreement applies to an adjacent tract of land purchased by one of 

the parties prior to the existence of the agreement. 

 

Facts: 

 

Hoover Brothers Farms, Inc. (“Hoover”) filed a declaratory judgment action asking the 

Court to declare the rights of the parties with respect to an agreement between Hoover 

and Wal-Mart Stores, Inc. (“Walmart”) dated June 28, 2001 (“Agreement”). The 

Agreement concerns certain easements, covenants, and restrictions affecting two pieces 

of real property in Mountain Home, Arkansas, described as Tracts 1 (Walmart) and 2 

(Hoover). The Agreement envisions that Walmart’s Tract 1 and Hoover’s Tract 2 will 

be “developed in conjunction with each other pursuant to a general plan of 

improvement to form a commercial shopping center.”  A “Competing Business” clause 

in the contract prevents Hoover from allowing a Walmart competitor to lease, occupy, 

or purchase space in Tract 2 or any other subsequently acquired adjacent real property.  

 

Fifteen years after signing the Agreement, Hoover was approached by Aldi Grocery 

Store (“Aldi”) about acquiring a piece of property located south of Tract 2 and adjacent 

to Walmart’s Shopping Center (“South Lot”).  Hoover had acquired South Lot on June 

2, 2000, before it entered into the Agreement with Walmart.  Hoover is seeking 

declaratory judgment to determine whether this sale would violate the Competing 

Business or Shopping Center Expansion clauses in the Agreement.  

 

Holding:  

 

As a restrictive covenant, the Competing Business clause is strictly construed under 

Arkansas law and “all doubts are resolved in favor of the unfettered use of land.” The 

plain language of the Competing Business restriction only prohibits Hoover from 

leasing or conveying to any other party any “space in or portion of Tract 2,” and any 

“space in or portion of any other real property adjacent to the Shopping Center which 

may subsequently be acquired by Developer.” Because Hoover owned the South Lot 

before the Agreement with Walmart, that land does not come under the Competing 

Business restriction. Walmart’s argument for a more expansive reading of the clause is 

defeated by the inclusion of an “Entire Agreement” clause dismissing reliance on 

anything not expressed within the Agreement itself. 

The court also held that Hoover’s contemplated sale of the South Lot to Aldi would not 

constitute an expansion of Tracts 1 and/or 2 and Walmart’s Shopping Center, and thus, 

would not fall under the Shopping Center Expansion clause.  
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NINTH CIRCUIT 

United States Postal Service v. JAMKE, 2017 WL 1650625 (E.D. Cal. May 2, 2017) 

Issue:   

 

Whether a party who delayed transferring title after a purchaser exercised an option to 

purchase is entitled to (1) rent payments, (2) escrow interest, (3) property taxes, and (4) 

reimbursement for insurance payments incurred between the option date and the close 

of escrow. 

Facts: 

 

JAMKE, a California general partnership, and other entities (collectively, “JAMKE”) 

owned the Merced Post Office. The United States Postal Service (“USPS”) leased the 

post office from JAMKE. The lease agreement provided that at the termination of the 

long-term lease on November 30, 2015, USPS had the option to purchase the property 

for a fixed price of $300,000.   

USPS properly exercised this purchase option, but JAMKE refused to transfer title to 

USPS. USPS sued JAMKE for specific performance. The court granted summary 

judgment in favor of USPS and asked USPS for a proposed final judgment. USPS 

submitted a proposed final judgment, to which JAMKE filed objections. 

On February 3, 2017, the court entered final judgment, ordering JAMKE to transfer title 

to USPS within 30 days. On March 3, 2017, JAMKE filed a motion for a new trial, or, 

in the alternative, for modification of the judgment. JAMKE claimed it was entitled to 

rent payments, escrow interest, property taxes, and reimbursement for insurance 

payments incurred between the option date and the close of escrow. 

Holding:  

 

The United States District Court for the Eastern District of California denied JAMKE’s 

motion for a new trial and alternative motion for modification of judgment. 

(1)  The court held that USPS did not owe JAMKE rent because USPS properly 

exercised its valid option to purchase the property at the agreed upon price of $300,000. 

Therefore, on December 1, 2015, USPS was the rightful and equitable owner of the 

property, and USPS could not be both the rightful owner and a holdover tenant as of 

that date.  

(2)  The court held that JAMKE was not entitled to escrow interest under the doctrine of 

sovereign immunity.  As an entity of the federal government, USPS has sovereign 

immunity, and interest cannot be recovered in a suit against the government without an 

express waiver of sovereign immunity. Because USPS did not expressly waive its 

sovereign immunity, JAMKE was not entitled to escrow interest. 

(3)  The court held that JAMKE was not entitled to reimbursement for property taxes. 

As a federal government entity, USPS is exempt from state taxes. USPS therefore 

would not have incurred any property taxes from December 1, 2015 through the close 

of escrow had the property been conveyed to them by JAMKE on November 30, 2015. 

Thus, “[p]utting the parties into the position they would have been in had the breach not 

occurred, Plaintiff does not owe Defendants reimbursement for property taxes.” 

(4)  Finally, the court held that JAMKE was not entitled to insurance premium 

reimbursements because they paid that insurance for their own benefit, and, had the 

property been conveyed in accordance with the terms of the contract, USPS would have 

had the option to make its own decisions regarding how to insure the property. 
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AMG and Associates, LLC v. AmeriPride Services, Inc., 2017 WL 2999683 (C.D. Cal. June 6, 2017) 

Issue:   

 

(1)  Whether a party can be held liable for breach of contract as to a Letter of Intent for 

actions which occurred after that Letter of Intent’s expiration date;  

(2)  Whether a binding Option Contract is formed when the optionee fails to comply 

with the optionor’s terms by failing to complete blank spaces in the form by the 

specified deadline.  

Facts: 

 

AMG and Associates, LLC (“AMG”) sought to purchase a former commercial dry 

cleaning facility in Los Angeles, California from AmeriPride Services, Inc. 

(“AmeriPride”). The dry cleaning facility had contaminated the soil and groundwater on 

the property, and AmeriPride had closed the facility and entered into a voluntary clean-

up agreement in 2007 with the California Department of Toxic Substance Control. 

In July 2014, AMG contacted AmeriPride to inquire about purchasing the property. 

AMG then sent AmeriPride a Letter of Intent detailing its desire to purchase the 

property for $2.5 million.  

On October 8, 2014, AMG sent AmeriPride an amended Letter of Intent, altering the 

escrow period provided that AMG would take responsibility for future cleanup efforts 

and providing that AmeriPride would receive personal guaranties and indemnities 

relating to the cleanup. On October 13, 2014, by countersigning this amended Letter of 

Intent, AmeriPride agreed “to negotiate in good faith to execute a mutually acceptable 

purchase and sale agreement within ten (10) business days of Seller’s acceptance date.”  

In November 2014, AMG submitted a draft purchase and sale agreement to AmeriPride, 

and AmeriPride countered by preparing an exclusive option contract for the parties to 

sign. AMG agreed to proceed, and after some negotiation, in July 2015, AmeriPride 

sent AMG three copies of the final Option Agreement. AMG signed the Option 

Agreement and returned it to AmeriPride on August 19, 2015, but had neglected to 

complete the blank spaces with required information about the personal guaranties and 

indemnities, which led to a series of emails negotiating these provisions further.   

AMG never completed this information or signed a new agreement. Eventually, 

AmeriPride refused to continue negotiating with AMG, and on March 1, 2016, 

AmeriPride sent AMG a letter stating that no Option Agreement would be fully 

executed. On April 6, 2015, AmeriPride informed AMG that AmeriPride would market 

the property to another buyer.  

AMG filed a complaint alleging that this collapse in negotiations had resulted from 

AmeriPride’s breach of the Letter of Intent and the Option Agreement, as well as a 

breach of the implied covenant of good faith and fair dealing.  

The court dismissed the claim for breach of the covenant of good faith and fair dealing. 

On May 3, 2017, AmeriPride filed a motion for summary judgment as to the remaining 

two claims, Breach of Contract and Breach of Option Contract. 

Holding:  

 

The United States District Court for the Central District of California granted 

AmeriPride’s motion for summary judgment.  

(1)  The court held that AmeriPride was not liable for breach of contract as to the Letter 

of Intent as a matter of law. Because the Letter of Intent contained a built-in expiration 

date of ten business days after Seller’s acceptance date, the Letter of Intent had expired 

by its own terms ten days after the parties had both signed it on October 13, 2014.  

(2)  The court held that no binding option contract was ever formed, and, therefore, 

AMG’s claim for breach of the option contract failed. The court reasoned that an option 

contract must be accepted in strict compliance with the optionor’s terms because the 

optionor will be unilaterally bound by those terms, and AMG had failed to accept the 

offer in strict compliance with AmeriPride’s terms when AMG failed to provide the 

required personal guaranty and indemnity information.  
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TENTH CIRCUIT 

Kinetic Dev. LLC, v. Sky Unlimited LLC, 2017 WL 5623512 (D. Colo. Nov. 22, 2017) 

Issue:   

 

Does an alleged violation of a purchase and sale contract, which requires the issuance of 

a recreational marijuana license, give rise to a substantial federal question so as to 

provide a basis for removing the action to federal court? 

 

Facts: 

 

Kinetic Development (“Kinetic”) entered into a contract to purchase property 

contingent upon Sky Unlimited (“Sky”) obtaining a retail recreational marijuana license 

in the state of Colorado. One week after the agreement was signed, Sky notified Kinetic 

that it was terminating the agreement and requesting return of its down payment 

because it believed the agreement to be illegal under the Federal Controlled Substances 

Act. Kinetic then commenced an action for breach of contract and the covenant of good 

faith in state court in Colorado. Sky sought to have the claim removed to Federal 

District Court because (1) Federal law preempted Kinetic’s state law action and, 

alternatively, (2) that the claim raises a substantial issue of federal law that is necessary 

to Kinetic’s state-law claims.  

Holding:  

 

The District Court ruled against Sky on the question of removal and remanded the case 

to state court. First, the court found that the Federal Controlled Substances Act, a 

criminal statute, did not create an avenue for Kinetic to bring its state law claims or 

“vindicate its rights under the parties’ real estate contract.” Second, the court found that 

Kinetic’s state law claim does not raise a substantial federal question or disputed federal 

issue. There is no dispute over whether or not marijuana is an illegal drug under federal 

law and thus a state court would not have to decide a question of federal law. 

Additionally, even if Sky sought to use the Federal Controlled Substances Act as a 

defense to the state law claim, that alone is not sufficient enough to create a substantial 

federal question. Federal illegality of marijuana sales is not necessary to the 

determination of Kenetic’s state-law breach of contract claims. 

 

Doran Law Office v. Stonehouse Rentals, Inc., 2018 WL 1456426 (D. Kan. Mar. 23, 2018) 

Issue:   

 

(1) Whether a court must confirm an execution sale when the record lacks credible 

evidence on the fair value of a property. 

 

(2) Whether an unrecorded contract for the purchase and sale of property has an effect 

on the execution sale of that property. 

 

Facts: 

 

In an earlier action, Doran obtained a judgment against Stonehouse Rentals for 

$133,024 in unpaid legal fees. To enforce this judgment Doran filed a writ of execution 

in Douglas County, Kansas for the sale of three properties owned by Stonehouse. 

However, T & A rentals claimed to already have purchased the properties from 

Stonehouse. The court denied an initial motion to stay the sale because of this contract 

with T & A. The sale commenced and one of the three properties was sold for $10,000, 

while the other two received no bid. The execution sale of the single property must be 

confirmed by the court before it is given final effect.  

 

Holding:  

 

Ultimately, the court denied confirmation of the sale and ordered a resale. Stonehouse 

opposed confirmation of the sale by arguing that the price received for the single 

property was so low as to be unconscionable. Doran simply argued that proper 

procedure for an execution sale had been followed and therefore the court should affirm 

the sale. 
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The court was unpersuaded by both arguments. 

 

At the motion hearing, the court heard testimony from the T & A owners about their 

supposed contract to purchase the properties at issue. T & A testified that it purchased 

the property for $65,000 and that amount represented the approximate fair value of the 

property. Stonehouse’s property manager also testified that the property was worth 

about $70,000. However, T & A never recorded its contract to purchase the property 

and could not show that it made any payments to Stonehouse under that contract. 

Additionally, the court did not find the testimony of either T & A or Stonehouse, on the 

value of the property, credible. On the other hand, Doran made no effort to assert a 

different value for the property and provided no witness testimony in opposition to 

Stonehouse and T & A. The court did not want to confirm the sale when Doran had 

offered no evidence and it did not want to reverse the sale on the dubious testimony of 

Stonehouse and T & A. Therefore, the court ordered that the properties be resold in the 

hopes that all three received a fair price.   

 

In Re Expert South Tulsa, 2018 WL 1588410 (Bankr. D. Kan. Mar. 29, 2018). 

Issue:   

 

(1) Whether escrow funds from a purchase and sale agreement can be properly 

disbursed to one party in a bankruptcy proceeding. 

Facts: 

 

LTF purchased a property from Expert South Tulsa (“EST”) for $3,000,000. The 

purchase agreement required EST to place approximately, $1,200,000 into an escrow 

account with First American Title Insurance Company (“Escrow Fund”). EST was 

required to make certain improvements to the property. If completed the improvements 

it would receive the Escrow Fund, but if it failed to complete the improvements then 

LTF could utilize the Escrow Fund to complete the improvements. Ultimately, EST 

failed to make the improvements. However, an involuntary bankruptcy petition was 

filed against EST. Another of EST’s creditors claimed that the Escrow Fund was a part 

of the bankruptcy estate, while LTF maintained that the Escrow Fund was not part of 

the estate and the money should be disbursed to it under the agreement. This matter was 

sent back to the Bankruptcy Court from the appellate level to determine whether or not 

the funds should be disbursed. 

 

Holding:  

 

The court held that the Escrow Fund is not a part of the bankruptcy estate and that 

therefore LTF can exercise its claim upon the Escrow Fund. While LTF is entitled to the 

Escrow Fund, the court did not order disbursement of the funds because LTF had not 

presented evidence that it complied with all the procedural steps necessary for 

disbursement under the agreement. Additionally, LTF asked for a deficiency judgment 

to make up the difference between the amount in escrow and the amount it actually 

spent on the improvements. The court denied the motion for a deficiency judgment on 

procedural grounds, but declined to rule on whether the position had merit.  

RRSC, LLC v. Tanklage Family Limited Partnership II, 2017 WL 7411009 (D. N.M. Apr. 18, 2017) 

Issue:  

 

(1) Whether one party could compel the other to arbitrate based on the mandatory 

arbitration clause in their purchase and sale agreement. 

 

(2) Whether a party waives its right to enforce arbitration when it responds to motions 

filed in prior litigation. 

Facts:  

 

RRSC entered into an agreement to sell property in the town of Rio Rancho, New 

Mexico to Tanklage (the “PSA”). The sale ultimately fell through and the parties 

disputed the status of the initial escrow deposit.  The parties entered into negotiations to 

resolve their dispute – RRSC claimed they did, Tanklage claims they did not.   The PSA 
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contained a provision mandating that any dispute arising from the transaction be 

handled in arbitration. RRSC initially filed suit in state court to resolve the disputes, but 

Tanklage subsequently filed an action in federal court, based on diversity jurisdiction, to 

compel RRSC to arbitrate according to the PSA.  

 

Holding:   

 

The court held that the arbitration clause was enforceable and therefore granted 

Tanklage’s motion to compel arbitration. RRSC’s only defense was that Tanklage had 

waived its right to arbitrate in the earlier action in state court. The court did not accept 

that argument, noting the strong presumption in favor of arbitration, and the heavy 

burden on the party asserting waiver of arbitration. The court found that Tanklage 

actually asserted its right to arbitrate in the earlier proceedings and RRSC had provided 

no evidence that Tanklage waived its right at any other time. 

 

ELEVENTH CIRCUIT 

Warner v. City of Marathon, 718 Fed. Appx. 834, 835 (11
th
 Cir. 2017) 

Issue: Whether plaintiffs could assert a takings claim when they did not allege in their 

complaint that Florida fails to provide an adequate procedure to obtain just 

compensation; and 

 

Whether dismissal of the complaint as a shotgun pleading in violation of Federal Rule 

of Civil Procedure 8 was warranted. 

Facts: In 2008 the Estate of Joseph Ardolino II sought to sell property which operated as a 

package liquor store, cocktail lounge, and rental apartments in Marathon, FL. In 2006 

the City had passed an ordinance that prohibited sale of package liquor within 1,500 feet 

of any school or existing package liquor store. The Estate, however, was not aware of 

the ordinance and when they Estate’s real estate agent asked the City’s Planning 

Director whether the property had any encumbrances, the City did not communicate that 

the property was subject to the ordinance.  

 

In 2011, the Estate received a $750,000 offer on the property at which point the City’s 

Planning Director issued a letter stating that the property did not conform to the City’s 

land regulations and the property therefore could not be used as a package store or 

liquor lounge. The offer was withdrawn. The Estate then sought remedy in a Florida 

circuit court, claiming it had received no notice of the ordinance. The court reversed the 

application of the ordinance in June, 2012. In 2013, the property was sold for $475,000. 

But the Estate sued claiming City officials repeatedly trespassed on the property and 

harassed the Estate’s staff, “red-tagged” the property without warning or justification, 

and contacted the Florida Department of Alcoholic Beverage & Tobacco to interfere 

with the Estate’s license. 

 

The Estate brought suit against the City of Marathon, Mr. Cinque, Mr. Lucignano, the 

Stuffed Pig, Inc., and CSV, Inc. They claimed that as City officials, Mr. Cinque and Mr. 

Lucignano had conspired with the City to negatively impact the value of the property so 

as to discourage potential buyers for their own private benefit. 

Holding: The court held that a federal court lacked subject matter jurisdiction over plaintiffs’ 

takings claim because although the plaintiffs established the first prong of a final 

decision, they did not overcome the just compensation prong. They failed to overcome 

the just compensation hurdle because Florida does provide an adequate procedure to 

obtain monetary relief through an inverse condemnation claim. 
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As to the shotgun pleading, the court held that the district court properly dismissed 

Counts II-IV because the plaintiffs included at least four distinct causes of action in 

each count and the counts were so unclearly drafted that it was difficult to discern which 

allegations refer to which claims. Under Federal Rule of Civil Procedure 10(b) discrete 

claims are to be pled in separate counts when doing so would facilitate clear 

presentation of the issues.   

Brier v. De Cay, 2017 WL 1164724 (N.D. Fla. 2017) 

Issue:   

 

Did Plaintiffs misrepresent their title to and interests in the subject property? 

Facts: 

 

Brier (“Plaintiff”) responded to an online advertisement from Long Island Investments, 

LTD (“Long Islands”) for undeveloped ocean front lots in the Bahamas offered for sale 

for $40,000. Long Islands was owned and operated by Mr. Davis. Plaintiff purchased 

one of the lots after being told by Mr. Davis and Mr. Jensen that the prices of the lots 

would soon skyrocket due to an investment groups intended investment of $200M into 

development of a subdivision on the property, and celebrity involvement in the project. 

Brier purchased lots from Long Islands.  In addition to the conveyance deed containing 

several errors, Plaintiff later learned that the property should not have been sold because 

it wasn’t part of an approved subdivision and the validity and value of title was 

questionable without such approval.  

 

Plaintiff purchased www.BahamasLandSales.com to warn others of the alleged 

fraudulent scheme and initiated criminal investigations against sellers.  Keith De Cay 

(“Defendant”) contacted Plaintiff claiming he was acting as a representative of seller 

and communicating an offer from Mr. Davis. Plaintiff and Defendant executed a 

settlement agreement, agreeing to the following terms: (1) all criminal investigations 

would be dropped; (2) all negative information on Plaintiff’s websites would be 

removed; (3) Mr. Davis and his associates would cease all false or deceptive marketing 

practices; (4) Defendant would pay Plaintiff $40,000 per lot, for a total of $160,000; (5) 

upon completion of the payments, Plaintiff would transfer their interests in the lots to 

Defendant via quitclaim deed; (6) Plaintiff retained an option to re-purchase the lots 

from Defendant within one year for an additional $10,000 per lot; and (7) Plaintiff 

would receive bi-monthly status updates on subdivision approval. 

Defendant made payments under the settlement agreement for a few months but 

ultimately failed to make timely payments despite a number of time extensions. 

 

As a result of defendant’s failure to perform, the parties executed an amended 

agreement under which Defendant was to pay $1,500 in late fees per lot, bringing the 

total balance due to $94,000 which was due on or before January 15, 2016. Defendant 

again filed to make payments.  

 

Plaintiffs sued Defendant asserting a claim for breach of contract and seeking $94,000 

in damages. Defendant filed an answer and counterclaim against arguing that all the 

negative publicity was a form of blackmail, seeking an unspecified amount of damages 

and all property rights to the lots or a refund of all money paid to each member of the 

group by Defendant. Defendant contends the agreement was (1) illegal and 

unenforceable because Plaintiffs blackmailed him, (2) Plaintiffs did not have clear title 

to the property, (3) Defendant had no issues to settle with Plaintiffs, (4) the agreements 

are invalid because they were intended for the illegal purpose of tax evasion, and 

finally, (5) defendant challenges venue. 
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Holding:  

 

Defendant presents no evidence of any misrepresentation on the part of the Plaintiffs in 

regards to having title of the land and intended to convey property by quitclaim deed 

which requires no specific interest and conveys whatever interest plaintiffs hold. 
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STATE CASES 

ALABAMA 

City of Hoover v. Covenant Bank, No. 2160044, 2017 WL 1533364 (Ct. Civ. App. Ala. Mar. 28, 2017)  

Issue:   

 

Whether a municipal legislature should grant a conditional-use permit when the 

applicant has met all of the conditions attached to the recommended approval of that 

permit application. 

Facts: 

 

Covenant Bank (“Covenant”) entered into a contract to sell a parcel of property in 

Hoover, Alabama on the condition that Covenant would first obtain a conditional-use 

approval from the Hoover City Council for a gasoline station with a convenience store. 

In the Zoning Ordinance of Hoover, a “gasoline service station” is a conditional 

permissible use in the pertinent zoning district. At a 2014 hearing before the Planning 

and Zoning Commission, residents expressed opposition for a variety of reasons 

including excessive lighting, fumes, potential spillage, traffic congestion, and safety. 

The Commission recommended that the Council approve the permit application subject 

to certain specified restrictions which Covenant accepted and complied with prior to the 

Council hearing. 

 

The Council held a public hearing at which continued strong opposition was expressed 

for reasons similar to those expressed at the Commission hearing. The Council rejected 

the application, as the Commission’s recommendation was non-binding. Covenant filed 

suit, claiming the Council had failed to follow the criteria set forth in the zoning 

ordinance and that its actions were unconstitutional. The trial court held that because 

there was no substantial relationship between the denial of the permit application and 

the governmental interest, it need not reach the issue of whether the Council’s decision 

was fairly debatable. It ordered the Council to issue the permit, and the Council 

appealed. 

Holding:  

 

The Court reversed and remanded, holding that a municipal legislative body should be 

given a great degree of deference in determining the application of a legitimate zoning 

ordinance. If the substantive zoning regulation is substantially related to the promotion 

of public health, safety, morals, or general welfare, and if the application of the rule is 

“fairly debatable,” meaning the evidence provides a basis for a fair difference of 

opinion as to the rule’s application, then the court cannot disturb the legislative body’s 

decision. The trial court erred by applying the “substantial relationship” test rather than 

the “fairly debatable” test to the Council’s application of the zoning ordinance. 

Wiggins v. FDIC, No. 2:12-cv-02705-SGC, 2017 WL 5007064, at *1 (N.D. Ala. Nov. 2, 2017) 

Issue: Whether plaintiffs could succeed on a motion to dismiss a claim of fraudulent 

misrepresentation when the misrepresentation was made in documents and not made 

orally. 

Facts: CCLLC and Frank Ellis brought this counterclaim against plaintiffs Robert Wiggins, Jr. 

and Wolf Pup, LLC for fraudulent misrepresentation, alleging that Wiggins directed 

Scott Raley, owner/member of Wolf Pup, to inform Ellis that the property was a 

“legally created, ready-to-sell condominium project” in order to induce them to buy the 

property. After purchasing the property, CCLLC and Ellis discovered that the 

declaration of condominium was defective and did not create any condominium units 

for resale.  

Holding: The court denied plaintiffs’ motion to dismiss the counterclaim because plaintiffs made 

false representations of a material fact regarding the property. Ellis and CCLLC’s 

failure to allege an actual verbal misrepresentation was not fatal because Alabama law 
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recognizes that “misrepresentation may take many forms” and therefore a fraudulent 

misrepresentation claim can be based on conduct or misrepresentations within a 

document. Accordingly, Ellis and CCLLC satisfied the particularity requirements of 

Federal Rule of Civil Procedure 9(b). 

 

The court also found that the allegations suggested that the plaintiffs benefitted from the 

alleged fraud by avoiding liability for the loan. 

 

The court rejected plaintiffs’ argument that the counterclaim should be dismissed 

because a breach of contract claim cannot be recast as a fraud claim. Instead, the court 

said, under Alabama law, claims of fraudulent inducement and breach of contract may 

coexist and CCLLC and Ellis may assert their counterclaim of fraudulent 

misrepresentation alongside their breach of contract claims.  

 

The court also held that an intent to deceive is only a required element of a fraud claim 

when the claim is based on promissory fraud and therefore Ellis and CCLC did not have 

to allege intent. 

 

The court also found that just because Ellis and CCLLC based five allegations upon 

information and belief, they provided sufficient specific factual allegations to make 

their fraud claim plausible and therefore did not violate Rule 9(b).  

 

Finally, the court found that allegations against Wiggins were sufficient to suggest he 

personally participated in the alleged fraud.   

ARKANSAS 

Serio v. Copeland Holdings, LLC, 2017 Ark. App. 280 (Ark. Ct. App. May 3, 2017) 

Issue:   

 

Whether a purchase contract was unenforceable due to impossibility of performance. 

 

Facts: 

 

Stan and Jo Serio, husband and wife, purchased approximately 850 acres of property in 

Cleburne County in 1996.  The Serios executed a promissory note and first mortgage in 

favor of George and Necia Yax.  The Serios defaulted on the Yax promissory note and 

first mortgage and the Yaxes filed a complaint to foreclose on the property. The trial 

court ordered the property sold at a foreclosure sale and the Serios offered to sell part of 

the 850-acre tract to satisfy all of the outstanding liens.  

 

During the course of the foreclosure action, Copeland executed a real estate Offer and 

Acceptance with the Serios to purchase 397 of the 850 acres of the foreclosed acres, 

which the Serios could use to satisfy their outstanding liens.  However Copeland’s offer 

was conditioned on owner financing for one year.  The Serios’ attorney then attempted 

to get permission from the Yaxes and the IRS to allow the sale to proceed with the 

Serios owner financing the Copeland purchase price for one year.  Both parties refused.  

Copeland filed an addendum to his Offer and Acceptance to remedy the financing 

issues, but the Serios rejected this addendum.  

 

Copeland then filed a petition to intervene in the Yax foreclosure case and filed a 

complaint for specific performance against Stan and Jo Serio alleging breach of the 

sales contract. While these disputes were ongoing, the property was sold to a third party 

during the subsequent foreclosure sale. Copeland then amended his complaint to add 

additional claims for breach of contract, fraud, and misrepresentation against the Serios.  
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The trial court granted summary judgment in favor of Copeland on the breach of 

contract claims against Jo Serio.  The Serios appealed.  

 

Holding:  

 

The Court held that the contract was unenforceable due to impossibility of performance.  

Performance of the contract became impossible, after Jo Serio signed the contract, by 

the subsequent actions of the third-party lienholders.  Further, while it is true that Jo 

Serio knew there was a pending foreclosure action with mortgages and tax liens against 

the property, Copeland, an apparent real estate investor and attorney who was 

represented by a local realtor, had the same information available to him and 

nonetheless chose to propose a contract that included owner financing. Jo Serio was 

unaware at the time she executed the contract that owner financing would not be 

approved by the lienholders, and when the lienholders subsequently made it known that 

the contract was disapproved, the Serios were unable to perform the contract as written 

by Copeland.  Specific performance will not lie where performance is impossible, so the 

Court held that Copeland’s breach of contract action failed. 

 

CALIFORNIA 

Falcone Brothers, Inc. v. Pawmew, Inc., No. 2016 CA 00209, 2017 WL 3135899 (July 13,2017)  

Issue: Whether seller provided a perpetually enforceable easement or a personal license 

allowing buyer/appellants to park in a neighboring property. 

 

Facts: In March 2004, Falcone Brothers, Inc. (“Falcone”) agreed to purchase property and a 

bar/tavern on property owned by Parr.  Parr also owned a second parcel of property 

located immediately north of the tavern property, on which an office building is 

situated.  

 

The purchase agreement submitted to Parr by Falcone included a handwritten provision 

stating “Seller to allow buyer to park in rear office area after 5:00 PM.” The agreement 

also included a paragraph stating, “This contract shall be binding upon the parties, their 

heirs, adminstrators, executors, successors, and assigns. All provisions of the contract 

shall survive the closing.” There was no provision in the purchase agreement requiring 

Parr to create or record an easement. There was no language in the final deed addressing 

the parking provision, nor was an easement prepared or recorded to address the parking 

provision. 

 

Several years later, Parr decided to sell the office property which he first offered to 

Falcone. Falcone declined, and Parr advised that depending on who purchased the 

property, he was uncertain what would become of the agreement allowing Falcone to 

use the parking spaces on the office property. Parr sold the property to Pawmew, Inc. 

The deed contained no reference to any parking provision and no easement was 

prepared or recorded regarding the parking provision. Pawmew continued, for the next 

7 years, to allow Falcone to use parking spaces on the rear office property after 5:00 

PM. 

 

In spring of 2015, Pawmew erected a fence on the property line between the tavern and 

the office property, which eliminated Falcone’s parking.  

 

In July 2015, Falcone filed a civil complaint against Pawmew and Parr for injunctive 

relief and breach of contract. Falcone claimed that due to the installation of the fence by 
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Pawmew, Parr had breached the portion of the 2004 agreement to permit parking in the 

rear office area after 5:00 PM and Falcone had incurred damages.  Falcone and 

Pawmew settled, with Falcone agreeing to pay rent for parking spaces on the Pawmew 

property. 

 

The claims against Parr continue to trial, where the trial court determined that the 

provision in the purchase agreement allowing Falcone to park in the rear office area was 

a personal license granted to Falcone by Parr, which expired upon Parr selling the 

property to Pawmew. The trial court determined that Parr did not breach his contract 

and Falcone sustained no damages as a direct or proximate result of any action or 

inaction by Parr. Falcone appealed. 

 

Holding: The Court of Appeals upheld the trial court’s decision, finding that, although the 

language in the purchase agreement was ambiguous as to the parking agreement, that 

the parking provision operated as a license and not an easement, and it expired as a 

matter of law when Parr sold the office property to Pawmew. 

 

Givhan v. McGruder, No. 2016-CA-00259-MR, WL 1662692 (April 6, 2018) 

Issue: (1) Where there were three competing contracts providing various rights to purchase 

property in Bullitt County, Kentucky, which of the three contracts had priority to 

exercise a right of first refusal; and 

 

(2) Is a right of first refusal transferable upon death of the holder? 

 

Facts: This declaration of rights suits involved multiple claims for the lease, option to 

purchase, and right of first refusal to a substantial property owned by Scotty Henderson. 

There were three relevant documents. The first document was a lease, dated October 11, 

2005, of 80 acres of crop land to McGruder and Rolling Acres. The contract was 

effective from April 15, 2005, until December 1, 2006, and the lease renewable for five 

years. Additionally, the document permitted McGruder or Rolling Acres the right of 

first refusal should Henderson decide to sell the property. 

 

The second document was a “lease with option to purchase agreement.” It was signed 

by Henderson and Rolling Acres on January 28, 2006. The lease with an option to 

purchase was effective for ten years beginning with the crop year 2006 and ending on 

December 31, 2016. The property was actively farmed by McGruder and Rolling Acres. 

 

The third document was drafted in July 2007. It resulted from LaPointe and Givhan 

approaching the Hendersons to purchase 5.9 acres of the property for a slate mine. After 

the meeting, LaPointe and the Hendersons signed a right of first refusal. At the August 

2015 hearing, evidence was provided that the value of the Henderson’s land was 

$6,700,000 and the option purchase price was $2,093,000. Therefore, Givhan proffered 

that the damages for Scotty’s breach of contract was $4,607,000. 

 

LaPointe then tried to purchase 5 acres of the land for a slate mine and exercise his right 

of first refusal on the property. He presented Henderson with a deed and requested his 

signature, but Henderson informed LaPointe that McGruder had an option contract, and 

he could not sign the deed. 

 

On October 30, 2015, the trial court entered findings that the McGruder’s contract was 
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valid and enforceable and entitled to enforcement prior to LaPointe’s contract; finding 

that LaPointe’s right of first refusal was not assigned to his estate or to Givhan; and 

failing to find that Henderson breached his contract with LaPointe and not awarding 

damages for the breach.  Givhan appeals the findings of the October 30
, 
2015 decision.  

Holding: The Court of Appeals affirmed the decision of the trial court. Regarding the 

LaPointe/Henderson contract, the court examined the language of the contract and 

concluded that it was only a “right of first refusal,” not another offer for the property. A 

right of first refusal is personal to the party and not usually inheritable, and there is no 

credible evidence of the identity of the “assigns.” LaPointe’s right of refusal then, did 

not survive his death as it was personal to him. There was no written document showing 

an assignment of LaPointe’s interest to a joint venture or Henderson’s agreement to 

such an assignment. Givhan was not even present when the 2007 agreement was 

crafted.  

 

In October 30, 2015, the trial court had awarded Givhan $36,000 which represented 

payments by Givhan to pursue LaPointe’s right of first refusal. Givhan had argued on 

appeal that he should have been awarded damages for the alleged breach of contract 

between Henderson and LaPointe. There was no breach, however, and as such, the 

Court of Appeals held there should be no additional damages. 

Jacobs v. Locatelli, 8 Cal. Ap Jad Farhat Irrevocable GSST p. 5th 317 (Cal. Ct. App. 2017) 

Issue:   

 

Whether the statute of frauds, equal dignities rule, and parol evidence rule are 

applicable to the identity of parties with authority to enter into an agreement where 

Plaintiff alleges that Defendant had signed an agreement on behalf of other members of 

a joint venture. 

Facts: 

 

 Plaintiff Bernice Jacobs was a licensed California real estate broker. On April 9, 2013, 

she entered into a Vacant Land Listing Agreement with John Locatelli, a trustee of the 

John B. Locatelli Trust, giving her a one-year exclusive right to sell a parcel of land 

located in Marin County. The listing agreement stipulated that if an entity called the 

Open Space Land Trust (“Open Space”) bought the land, Jacobs would receive no 

commission. Although Jacobs and Locatelli were the only signatories, there were blank 

signature lines for five additional parties, and the term “Owner” in the contract was 

defined as “John B. Locatelli, Trustee of the John B. Locatelli Trust, et al.” Jacobs 

alleges that Locatelli told her when signing the listing agreement that he was authorized 

to act on behalf of the other owners, and that a written “agency agreement” exists 

between Locatelli and the other owners. Jacobs also claimed that the other owners were 

aware of her retention as a broker and that two of them acknowledged her employment 

and expressed satisfaction with her work. 

After finalizing the listing agreement, Jacobs put significant effort into selling the 

property. On April 15, 2013, Jacobs contacted an entity called The Trust For Public 

Land (“TPL”), which expressed interest in purchasing the property. When Jacobs 

communicated this information to Locatelli, he became angry and asserted that he had 

been in contact with TPL for several years, and that he wished to change the exemption 

in the agreement from Open Space to TPL. However, TPL told Jacobs that it did not 

know Locatelli, had never spoken to him previously, and did not know the property at 

issue was for sale until Jacobs had contacted TPL. Locatelli instructed Jacobs to make 

no further contact with TPL and that he would deal directly with it regarding the sale. 

Locatelli and the other owners entered into an agreement with TPL to sell the property, 

but it was never consummated. 

In 2014, Jacobs filed a complaint alleging breach of contract, breach of the implied 
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covenant of good faith and fair dealing, anticipatory breach through implied 

repudiation, and specific performance. Defendants who did not sign the listing 

agreement demurred that because they were not signatories and the listing agreement 

did not reference Locatelli’s authority as their agent, her complaint was barred by the 

statute of frauds, the equal dignities rule, and the parol evidence rule. The court 

sustained the owners’ demurrer to the amended complaint without leave to amend, and 

Jacobs appealed. 

Holding:  

 

The California Court of Appeal reversed the demurrer. 

The court found that the listing agreement’s inclusion of “et al” within the definition of 

“Owner” indicates the existence of multiple owners and thus constitutes an ambiguous 

term that may be explained to show the parties’ intent. 

Additionally, the court held that the parol evidence rule does not apply where the 

Plaintiff is not contradicting any term of the listing agreement, but merely clarifying the 

existence of a principal where the listing agreement indicates another party is bound by 

its terms. Further, the statute of frauds and equal dignities rule do not apply where there 

is an allegation that a written document does in fact exist. 

Magnum Properties, Inc. v. Prince, 2017 WL 167498 (Cal. Ct. App. Jan. 17, 2017) 

Issue:   

 

Did the trial court err in failing to consider (1) whether a listing agreement made the 

buyer’s real estate broker a third-party beneficiary of the seller’s real estate broker’s 

commission agreement with the seller, and (2) whether the seller’s broker unlawfully 

withheld the fact of his commission from the buyer and the buyer’s broker. 

Facts: 

 

In June 2008, Frederick Jack Hanshaw hired George M. Prince, the president of Prince 

Commercial Real Estate Services, Inc., to list for sale a shopping center Hanshaw 

owned in Santa Fe Springs. The listing agreement expired on April 15, 2009.  

In December 2010, Rudy Caamano, President of CIM Financial, telephoned Hanshaw’s 

office to inquire about purchasing the shopping center. At Hanshaw’s request, Prince 

telephoned Caamano, and the two agreed to meet on January 12, 2011 to discuss a 

possible sale. Because Prince’s listing agreement with Hanshaw had expired, Prince 

entered into a new written commission agreement with Hanshaw prior to his January 

12, 2011 meeting with Caamano that identified Prince as Hanshaw’s broker, authorized 

him to act on Hanshaw’s behalf, and provided for a sales commission in the amount of 

3% of the gross sale price for Prince. 

At trial, Caamano and Prince offered conflicting testimony as to Prince’s statements 

during their telephone call and January 12, 2011 meeting. Caamano testified that Prince 

had said he would be assisting Hanshaw in this transaction as a favor and would not be 

receiving a broker’s commission. Prince, in contrast, testified that he and Caamano had 

not discussed commissions. At the meeting, Caamano signed a confidentiality 

agreement that included a provision stating that Hanshaw would pay Prince’s fees.  

After the January 12, 2011 meeting with Prince, Caamano told Mike Meraz, the 

President of Magnum, that Hanshaw would not be paying a broker’s commission. 

Caamano offered to pay Magnum $25,000 for his services, and Meraz agreed and 

prepared a written offer. Meraz submitted the purchase offer on January 14, 2011 along 

with an email stating that the firm was assisting Caamano, “at no cost to you.” Meraz 

said he did not intend this to mean that Prince was not obligated to share his 

commission, but rather, only that Caamano was paying him directly. 

After receiving the purchase offer, Prince submitted a counteroffer for Hanshaw, and 

CIM Financial accepted the counteroffer on January 21, 2011.  

While the property was in escrow, a dispute arose between Hanshaw and Caamano 

resulting in Hanshaw instructing Prince to stop his involvement in the transaction as of 
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November 2011.  

On January 12, 2012, Hanshaw’s attorney wrote an email authorizing the escrow officer 

to proceed to the closing. Hanshaw’s attorney directed that Prince be paid his 

commission but made clear it was “under protest” with a “full reservation of rights.” 

Caamano and Meraz testified that they did not learn about the commission until after 

escrow closed.  

Magnum sued Prince for intentional and negligent misrepresentation and concealment, 

alleging Prince had falsely represented that the seller would not be paying a broker’s 

commission in connection with the transaction. Magnum alleged that had Mangum 

known of the commission, it would have insisted on sharing that commission and would 

not have agreed to accept the $25,000 total to represent Caamano.  

The trial court ruled in favor of Prince. In its final statement of decision, the court found 

that no misrepresentation had occurred, and Magnum had failed to meet its burden of 

proving that Prince concealed or suppressed a material fact with the intent to defraud 

Magnum. The court noted that the confidentiality agreement had disclosed that 

Hanshaw was paying Prince’s fees.  

On appeal, Magnum argued that the trial court had failed to consider evidence at trial 

that established Prince’s unlawful concealment. Specifically, Magnum contended that 

the trial court failed to consider whether the May 2011 listing agreement made Magnum 

a third-party beneficiary of Prince’s commission agreement with Hanshaw, and whether 

Prince unlawfully concealed that fact from Caamano and Magnum.  

Holding:  

 

The California Court of Appeal affirmed the decision of the trial court.  

(1)  The court found that the trial court did in fact rule on the issue of whether the listing 

agreement made Magnum a third-party beneficiary of the commission agreement 

between Hanshaw and Prince. In finding Prince credible and rejecting Magnum’s 

interpretation of the evidence, the court “impliedly found the May 2011 listing 

agreement did not apply to this transaction.” 

(2)  The court found that Prince did not unlawfully conceal the fact that he was 

receiving a commission, as he disclosed it and there was no evidence of any agreement 

with Magnum to share in that commission. Magnum did not carry its burden to prove 

that Prince had suppressed a material fact.  

Mao v. Piers Environmental Services, Inc., 2017 WL 511853 (Cal. Ct. App. Feb. 8, 2017) 

Issue:  

 

Whether an environmental consulting services firm owes a duty of care to a third-party 

prospective purchaser of commercial property where the firm is contracted by the 

prospective purchaser’s lender for an environmental investigation as part of the lender’s 

due diligence. 

Facts:  

 

In December 1999, the Bank of Santa Clara (the “Bank”) authorized PIERS 

Environmental Services (“PIERS”) to conduct a Phase I Site Assessment for due 

diligence purposes on a piece of commercial retail property. Marlene Mao, the majority 

shareholder and president of AIM Integrated Matrix Developer Enterprises, a closely-

held corporation, sought to purchase the property in connection with her business. The 

Bank’s agreement with PIERS identified the Bank as the client and lender, and Mao as 

the buyer and “Contact for Site Inspection.” The assessment, conducted in January 

2000, stated that it was prepared for the exclusive use of the Bank and its agents. It 

described the former presence of a gas station and a repaired gas pump leak, and 

recommended a subsurface investigation to evaluate the potential impact. The Bank 

sought the least expensive screening for Phase II, and as a result, authorized a “Limited 

Phase II ESA/Subsurface Investigation.” The investigation consisted of limited 

groundwater samples and no soil samples, and did not uncover detectable levels of 

contaminant. The assessment recommended no further subsurface investigation. After 
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the assessment, in March 2000, Mao purchased the property. 

A fire destroyed the building in November 2004, after which Mao contacted PIERS in 

2005 and authorized a Phase I Environmental Site Assessment Update Report, consisting 

of a review and comment on the prior Phase I report, on-site reconnaissance, and 

environmental database review, but no subsurface component. Mao had no knowledge at 

this time of the property’s prior use, but the 2005 Phase I Update noted the former 

presence of the gas station and repeated the finding that there was no evidence of impact 

on the groundwater. In 2006, Mao transferred ownership of the property to AIM. Then, in 

2010, a third-party firm conducted a Phase II Environmental Site Assessment on the 

property; a procedure that included substantial groundwater testing and soil borings. It 

revealed petroleum contamination and advised corrective action through a passive 

biodegradation plan that was submitted to Santa Clara County. 

In 2011, Mao sued PIERS for negligence.  The trial court granted summary judgment 

for PIERS. 

Holding:   

 

The California Court of Appeal affirmed the trial court’s grant of summary judgment 

for PIERS. 

The court held that the duty of care owed by an environmental consulting firm does not 

extend to a third-party prospective purchaser of commercial property. The relationship 

between the parties is too attenuated where the firm is providing a broad professional 

opinion based on a limited examination, especially in light of the parties’ relative 

sophistication. The primary goal of the assessment itself was to inform the Bank’s due 

diligence in connection with its financial transaction, not to protect Mao as purchaser 

and owner, who was not in contract with PIERS at the time. It was not enough that a 

prospective buyer of a property who reads an environmental report prepared for a 

lender’s due diligence purposes may be foreseeably harmed by the report to impose 

liability. Additionally, as distinguished from other cases establishing third-party 

liability, the alleged harm here was purely economic. 

Bromley, LLC v. Altadena Lincoln Crossing, LLC, 2018 WL 525508 (Cal. Ct. App. Jan. 24, 2018) 

Issue:   

 

(1)  Whether the trial court erred in its interpretation of a purchase and sale agreement 

by considering extrinsic evidence to interpret the meaning of the terms of the 

agreement, specifically, testimony related to the seller’s inability to deliver clear title, 

the seller’s failure to comply with the contract’s covenants, and evidence of intent with 

respect to the amendments to the agreement. 

(2)  Whether the trial court erred in holding that by failing to have title exceptions 

removed from the record of title before the cancellation of escrow, the Seller breached 

an affirmative covenant of the agreement. 

(3) Whether the trial court erred in holding that the buyer’s real estate broker was 

entitled to damages due to the seller’s failure to pay the brokerage fee established in the 

agreement, which provided that if a sale is not consummated due to default of a party, 

the defaulting party shall be liable to the broker in the amount of the fee the broker 

would have earned had the sale been consummated.  

Facts: 

 

Bromley, LLC (“Bromley”) as buyer, and Altadena Lincoln Crossing, LLC 

(“Altadena”), as seller, entered into an agreement for the purchase and sale of a 

shopping center in the City of Altadena. The purchase agreement provided that a 

brokerage fee would be paid to OPICS Real Estate Investments & Brokerage, LLC 

(“OPICS”).  

The original purchase agreement, dated April 10, 2014 (“Agreement”) provided that 

Bromley would purchase the shopping center from Altadena for $15,300,000. This first 

purchase offer was contingent upon Bromley obtaining a first mortgage loan within 60 
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days. Paragraph 8 contained various provisions related to the close of escrow. 

Specifically, if the transaction was “terminated for non-satisfaction and non-waiver of a 

Buyer’s contingency, … then neither of the [p]arties [would] thereafter have any 

liability to the other under this Agreement, except to the extent of a breach of any 

affirmative covenant or warranty in this Agreement.” 

On April 23, 2014, the parties amended the Agreement to provide that if any of specific 

closing conditions or contingencies are not satisfied prior to closing, and Buyer 

terminates the agreement, Seller shall return to Buyer all deposits and reimburse for 

attorney’s fees and other costs. A second amendment on May 20, 2014 extended the 

expiration date for the contingencies to May 23. A third amendment, dated May 20, 

2014, provided that “Seller covenants that the following items will be removed from 

title to the [p]roperty on or prior to the [c]losing [d]ate.” This included instruments 

requiring the property and other property not being purchased be held as one and not 

untied. A fourth amendment, dated June 12, 2014, provided that Buyer and Seller 

agreed that Buyer would waive the financing contingency under the agreement 

conditioned on satisfaction of the document and title requirements of Buyer’s lender. 

This amendment also extended the closing date to July 1, 2014.   

According to the trial court’s statement of decision, prior to the cancellation of the 

escrow, not all closing conditions were satisfied, including the requirement of removal 

from the title of the restriction that property to be sold and property not being purchased 

not be untied. The title company refused to insure title with this exception and one other 

title matter encumbering the property, causing the lender to refuse to fund the loan. 

When it became clear that the seller would not be able to perform the covenant to have 

these title exceptions removed from the record of title, the parties contacted the escrow 

company for cancellation. 

The trial court found that by failing to have title exceptions removed from the record of 

title before the cancellation of escrow, the Seller had breached an affirmative covenant 

of the Agreement and made itself liable to Plaintiff. The trial court also found that the 

OPICS was entitled to damages by reason of the Seller’s failure to pay the brokerage 

fee established in the agreement for when a sale is not consummated due to default of 

Buyer or Seller. 

Holding:  

 

 The California Court of Appeal affirmed the decision of the trial court.   

(1)  The trial court did not err in considering extrinsic evidence to aid in the 

interpretation of the terms of the contract, specifically, including testimony on issues 

related to the seller’s inability to deliver clear title and failure to comply with the 

contract’s covenants, as well as evidence of intent with respect to amendments to the 

Agreement. 

(2)  The trial court did not err in finding that by failure to get title exceptions removed 

from the record of title before the cancellation of escrow, the seller breached an 

affirmative covenant of the Agreement and made itself liable to Plaintiff. 

(3)  The trial court did not err in finding that OPICS was entitled to damages by reason 

of the seller’s failure to pay the brokerage fee established in the Agreement as the 

defaulting party.  

CONNECTICUT 

Al Dente, LLC v. Consiglio, 157 A.3d 743 (Conn. App. Ct. 2017). 

Issue: Whether a bidding agreement was breached when sellers halted negotiations with 

bidders and whether a comment sheet composed by sellers in response to a proposed 

purchase agreement constituted a binding counteroffer. 

Facts: In 2013, Robert, Ruth, and Richard Consiglio, (“Sellers”) who own Sally’s Apizza, 
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(“Sally’s”) invited prospective purchasers to submit bids to purchase Sally’s and the 

land on which it is situated.  On December 3
rd

, 2013, Al Dente, LLC, a to-be-formed 

Connecticut LLC comprised of Carmine Capasso and 5 other individuals (collectively 

“Original Entity”) submitted a bid to purchase Sally’s and the land on which it is 

located. 

 

A bidding agreement was drafted by Sellers and Original Entity that provided, among 

other things, a deadline for final bids which was set at 5 p.m. on April 14, 2014 and an 

agreement that Sellers would “commence negotiations for sale with the highest bidder” 

following the submission of final bids.  Original Entity submitted the highest bid via e-

mail by the April 14, 2014 deadline.  Attached to the e-mail was a proposed purchase 

agreement (the “Proposal”) that set forth all material terms and conditions for the 

purchase of Sally’s and the property on which it is situated.  The Proposal provided that 

it “is the intent of the parties hereto that this agreement constitute a legally binding and 

enforceable agreement.”  The Proposal went on to state that Sellers’ signatures would 

make the Proposal a binding agreement.  Sellers did not sign the agreement. 

 

On May 9, 2014, Sellers’ attorney sent to the Original Entity’s attorney an e-mail 

containing nine comments (“Comment Sheet”) which altered certain terms of the 

Proposal.  On May 14, 2014, the Original Entity composed and sent Sellers’ attorney a 

modified version of the Comment Sheet in which the Original Entity approved the nine 

changes to the Proposal contained in the Comment Sheet, and a letter which included a 

deposit check for Sally’s in the amount of $333,000.  The letter was signed by Capasso.  

Sellers did not sign the letter. 

 

On May 20, 2014, Sellers instructed their attorney to return the “unsolicited deposit 

check” to the Original Entity’s attorney.  Later that same day, Sellers communicated to 

the Original Entity that there was no binding agreement with the Original Entity, and 

that Seller was still considering the Original Entity’s bid but no decision has been made.  

On July 8, 2014 Original Entity’s attorney sent a letter to Seller’s attorney stating that if 

Sellers failed to proceed with the transaction, the Original Entity was prepared to take 

legal action against Sellers.  Sellers did not proceed with the transaction. 

 

Subsequently, Original Entity filed a complaint on behalf of Al Dente, LLC.  The 

complaint contained three counts: 1) breach of purchase agreement stemming from the 

Comment Sheet; 2) breach of a bidding agreement; and 3) violation of the Connecticut 

Unfair Trade Practices Act.  Sellers filed a motion for summary judgment as to all three 

counts.  The trial court granted the motion.  Al Dente appealed. 

Holding The appellate court affirmed the ruling of the trial court, and held that: 

 

Sellers did not breach the bidding agreement by halting negotiations with the Original 

Entity.  The bidding agreement only provided that negotiations would take place 

between Sellers and the highest bidders, it did not indicate that the negotiations were 

required to be of a certain character or duration. 

 

The Comment Sheet composed by Sellers in response to the Original Entity’s proposed 

purchase agreement did not constitute a counteroffer that was binding on Sellers.  The 

Sellers 1) did not sign the Comment Sheet; 2) the concerns raised in the Comment Sheet 

were highly tentative and indefinite in nature; 3) the Comment Sheet did not contain any 

explicit or implicit rejection of the proposed agreement; and 4) the parties’ 

communications indicated that Sellers anticipated further comments from the Original 
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Entity following their receipt of the comment sheet. 

FLORIDA 

940 Lincoln Road Associates LLC v. 940 Lincoln Road Enterprises, Inc., 237 So.3d 1099 (Fla. Dist. Ct. 

App. 2017 

Issue:   

 

Did Buyers forfeit their breach of contract claim by exercising their contractual remedy 

to terminate the agreement and receive a return on their deposits? 

(2) Did Buyers avoid the statute of frauds writing requirement by framing their breach-

of-oral-contract claim as one for fraud? 

(3) Did Sellers misrepresent their ability to convey clear title? 

Facts: 

 

Buyer entered into a purchase and sale agreement (“PSA”) to purchase two commercial 

properties from Sellers.  Buyers exercised contractual right to terminate the PSA based 

on the fact that (i) Sellers did not comply with certain conditions pursuant to the 

agreements with respect to removal of existing tenants prior to the closing, and (ii) 

Sellers could not deliver clear title at closing because an individual had recorded notices 

of lis pendens actions claiming an ownership interest in the properties.  

Buyers claim that at the time of their decision to terminate, Sellers made an oral 

promise to sell the properties to Buyer once the dust settled from the pending litigations. 

Buyer argued that Sellers negotiated with a 3
rd

 party prior to Buyer terminating the PSA 

in violation of the exclusivity provision of the PSA.  Seller sold the property to the 3
rd

 

party once the lis pendens was removed.   

Buyers filed two 8-count complaints based on common allegations that (i) Sellers 

misrepresented that they could deliver clear title to Buyers when Sellers knew they 

could not do so because of the claim of ownership interest in the properties, (ii) Sellers 

had negotiated sale of the properties with a third party prior to negotiating with Buyers, 

and (iii) Sellers made an oral promise to sell the properties to Buyers once the litigation 

resolved. Sellers moved for summary judgment on all claims and the court ruled in 

favor of Sellers. The appellate court affirmed the trial court granting summary judgment 

in favor of Sellers and affirmed the trial courts order dissolving the Buyers’ lis pendens 

actions.  

Holding:  

 

(1) Buyers “expressly and unequivocally” terminated the May 2012 agreement and 

received their deposits, thereby selecting their remedy and forfeiting any breach of 

contract claim. 

(2) No. It is well-settled law that parties cannot couch breach of oral contract claims as 

fraud claims in order to avoid the writing requirement under the statute of frauds.  

(3) No.  Buyers failed to establish their claim for misrepresentation because (i) delivery 

of clear title was clearly in the express terms of the agreements and (ii) there was no 

evidence that Sellers did not intend to meet their contractual obligations to convey clear 

title. 

Gomez v. S & I Properties, LLC, 220 So.3d 539 (Fla. 3
rd

 DCA 2017) 

Issue:   

 

Whether a court is required to dismiss a complaint for fraud in connection with a 

contract of sale for real property if the purchase and sale agreement contains an 

arbitration clause?    

Facts: 

 

S & I Properties entered into a contract to sell commercial real estate to American Land. 

Jenesco Partners also entered into a contract to sell commercial real estate to American 

Land. Both transactions were conditioned upon American Land selling a separate piece 

of real estate (the “American Land Property”) to a third party. Both contracts contained 

broad arbitration clauses stating “any controversy or claim arising out of or relating to 

this contract shall be settled by neutral binding arbitration”.  Gomez signed both 

contracts as the manager for American Land. American Land failed to close on the 

properties it contracted to purchase from S & I and Jenesco despite American Land 
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selling to the American Land Property to a third party. S & I Properties and Jenesco 

sued American Land for breach of contract, specific performance and fraud, stating that 

Gomez “fraudulently diverted and transferred the exchange property funds for his own 

purposes and did not apply the funds to the purchase of the commercial properties.” 

Gomez moved to dismiss the complaint because the parties’ contract was governed by 

an arbitration clause. The trial court denied the motion. Gomez appeals the trial court’s 

nonfinal order denying his motion to dismiss. 

Holding:  

 

An arbitration clause is not self-effectuating.  The presence of an arbitration clause 

alone does not take away a Plaintiff’s right to a cause of action.  Arbitration clauses in 

contracts must be enforced by one of the parties.  Arbitration clauses may be enforced 

through (1) a motion to compel arbitration, or (2) the trial court construing the motion 

to dismiss as a motion to compel.   Dismissal is not appropriate pre-arbitration, even 

when there’s an enforceable arbitration provision. Pursuant to Florida law, the trial 

court must stay the case and maintain jurisdiction and enforce the arbitration award 

once one is handed down. 

Liork, LLC v. BH 150 Second Avenue, LLC, 2018 WL 988294, at *1 (Fla. Dist. Ct. App. Feb. 21, 2018) 

Issue: Whether a subscription agreement was unenforceable due to lack of mutuality and /or 

due to its liquidated damages clause. 

 

Facts: BH 150 Second Avenue, LLC entered into a subscription agreement with investors in 

order to purchase a commercial building in Miami and convert it into an office and 

retail condominium.  Keren Ben Shimon, one of those investors, agreed to pay $565,000 

at execution, $1,130,000 thirty days after execution, and $3,955,000 thirty days prior to 

the noticed closing date on the purchase of the building in exchange for ownership of 

four of the condominiums to be built.  Ben Shimon made three payments totaling 

$3,295,000. 

 

On Dec. 2, 2013, BH 150 notified investors that the closing was to occur on Jan. 15, 

2014.  Ben Shimon needed to pay the remainder of her payment, $2,469,154.04 by Dec. 

16, 2013; however, she was unable to make the payment and asked for additional time. 

Although Ben Shimon was advised another investor was willing to advance the amount 

required, Ben Shimon did not accept the loan and BH 150 sent her a default letter on 

Dec. 19, 2013. The developer of the office building made up for the shortfall and BH 

150 closed on Feb. 28, 2014.  Under the liquidated damages clause of the subscription 

agreement, BH 150 retained Ben Shimon’s payments totaling $3,295,000. 

 

Ben Shimon then brought this declaratory relief action, claiming (1) that the 

subscription agreement was void for lack of mutuality, (2) the liquidation damages 

clause was unenforceable as a penalty, and (3) requesting a return of her initial 

payments to BH 150.  

Holding: The court held that the subscription agreement was enforceable. The agreement could 

not be held void for lack of mutuality nor was the penalty clause impermissible. 

Ben Shimon argued that the agreement was void for lack of mutuality because BH 150 

retained the right to (1) reject the subscription “at any time in its sole discretion,” in 

which case all funds received from the subscriber would be returned without interest, 

and (2) if the company were to accept the subscription but not purchase the property for 

any reason, the funds from the subscriber would be returned without interest.  

 

The court held that although a bilateral contract may be unenforceable when one party 

retains the right to fulfill or decline its contractual obligation, this was not such an 
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agreement. Unlike a bilateral contract, such as a purchase and sale agreement, Ben 

Shimon entered into an agreement subscribing to a business venture.  Furthermore, she 

was a sophisticated investor and was provided with a document that listed numerous 

risks, warning that the investment was “speculative” and involved “significant risks.”  

The subscription agreement also used the word “reject,” rather than “terminate.”  It did 

not give BH 150 an unfettered right to terminate Ben Shimon’s subscription after her 

membership was accepted.  BH 150 signed the subscription agreement and had the right 

to terminate Ben Shimon’s subscription only for failure to pay the full amount she was 

obligated to pay. 

 

As to the penalty clause, the court pointed to the Florida Supreme Court’s test as to 

when a liquidated damages provision will be upheld which stated: (1) the damages 

consequent upon a breach must not be readily ascertainable, and (2) the sum must not 

be so grossly disproportionate to any damages that might reasonably be expected to 

flow from a breach as to show that the parties could have intended only to induce full 

performance, rather than to liquidate their damages. 

 

The court held that under the first prong, because the real estate market fluctuates so 

much, damages for loss of a real estate opportunity are not readily ascertainable at the 

time a contract is signed. And under the second, Ben Shimon’s failure to pay 

jeopardized the entire investment and therefore the liquidated damages of $3,295,000 in 

comparison to the total purchase price of $22,000,000 was not grossly disproportionate. 

Transcapital Bank v. Shadowbrook at Vero, LLC, 226 So.3d 856, 858 (Fla. Dist. Ct. App. July 26, 2017) 

Issue: Whether the doctrine of caveat emptor precludes a purchaser from recovering on a fraud 

claim in a commercial transaction; and 

 

Whether a purchaser can recover on a claim for conversion and civil theft for an 

appraisal fee when an appraisal never happened.  

Facts: Shadowbrook purchased 123 condo units out of a total of 164 units from seller, 

Transcapital. Shadowbrook agreed to assume a prior owner’s loans on the units totaling 

$10,934,700 in exchange for which Shadowbrook would provide a mortgage on the 

units. Transcapital also loaned Shadowbrook an additional $700,000 as a line of credit, 

$150,000 of which could be used for renovations. There was also an $8,500 appraisal 

fee included in the contract. 

 

As part of the transaction, John Naimi, Shadowbrook’s principal, gave Transcapital a 

personal guaranty of $1 million. After closing, Transcapital loaned Naimi an additional 

$400,000 with a second mortgage on his home. Both Shadowbrook and Naimi defaulted 

on the mortgages.  

 

Shadowbrook and Naimi sued Transcapital, its president, William Himes, and its 

general counsel, Leonard Zedeck for fraud, conversion and civil theft, and breach of 

fiduciary duty. Plaintiffs claimed that they were misled about the property’s value being 

over $90,000 per unit when it was substantially less; the $8,500 appraisal fee which was 

charged at closing even though no appraisal was performed; and a breach of fiduciary 

duty for misleading the plaintiffs into purchasing the 123 unites.  

Holding: The court held that the plaintiffs’ fraud claim could not succeed because as this was a 

commercial transaction, the doctrine of caveat emptor, or “buyer beware,” was 

applicable. Naimi had every opportunity to consult with professionals before the 

purchase and even inspected a handful of the units, some of which he noted were in 
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“horrible condition,” while others were “okay.” Based on his own observations, 

Shadowbrook could have obtained its own appraisal. Even if defendants had 

misrepresented the property’s value, such misrepresentation would not be actionable 

under caveat emptor unless the defendants had prevented a prospective purchaser from 

making an examination of the property prior to purchase.  

 

The court held that defendants were also entitled to judgment as a matter of law on the 

conversion and civil theft claims for the $8,500 appraisal fee. First, an action of 

conversion can only be maintained where the money at issue was kept separate. Here, 

the $8,500 was included with other closing funds. Second, plaintiffs presented no 

evidence of an action that was independent from the contract. Third, there was no 

evidence of any criminal intent of the defendants, but rather it appeared more likely to 

be a mistake, as defendants testified at trial. And finally, only Transcapital received the 

$8,500, not Himes nor Zedeck.   

 

University Housing by Dayco Corp. v. Foch, 221 So.3d 701, 702 (Fla. Dist. Ct. App. May 17, 2017) 

Issue: Whether a party to a contract can be held liable for breach of contract when the 

counterparty fails to perform an obligation that the contract provides should be 

performed contemporaneously with the party’s obligation.  

Facts: Rogelio Foch entered into a Memorandum of Agreement with Dayco Properties. Article 

II of the MOA required that Dayco file Articles of Organization for a new development 

company, obtain financing to construct a student housing complex, and obtain payment 

and performance bond in favor of the development company. The MOA obligated Foch 

to transfer title of “the Guardianship Property” contemporaneous with Dayco’s funding 

of the construction loan. Before filing Articles of Organization, Dayco assigned its 

interest to development company UHDC.  

 

UHDC then demanded that Foch convey the Guardianship Property even though neither 

Dayco nor UHDC provided the funding for the project as required by the MOA. Foch 

refused to convey the property. UHDC filed suit against Foch. 

 

Holding: The court held that Dayco’s obligation under the MOA to secure financing for the 

project was the “sine qua non” of Foch’s performance. Foch was not required to transfer 

the property until Dayco secured full funding for the project. Dayco’s failure to perform 

this condition precluded recovery for breach of contract against Foch.  

GEORGIA 

Development Authority of Columbus v. Four JS Family, LLLP, 340 Ga. App. 474 (Ga. Ct. App. 2017) 

Issue:   

 

Did a city development authority violate a statute granting powers of authority that set 

out restrictions on the sale of property?  

Facts: 

 

Defendant-Appellant Development Authority of Columbus (“DAC”) agreed to sell a 

1.75 acre tract of commercial property (the “Property”) in downtown Columbus to 

Vision Hospitality Group, Inc. (“Vision”). The Property is located across the street from 

the Columbus Ironworks Convention and Trade Center and is next to the Marriott 

Downtown Columbus Hotel, which is owned by Plaintiff-Appellee Four JS. For over 10 

years, the City, and DAC, sought to have a hotel built and operated on the Property to 

support the Trade Center. In early 2016, Vision and DAC entered into an Agreement of 

Sale and Purchase (the “Sale Agreement”) providing for the sale of the Property to 

Vision for $50,000 and committing Vision, upon satisfaction of certain conditions, to 

construct a 125-room hotel and a parking garage thereon. 
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Four JS filed a petition for injunction and temporary restraining order seeking to 

prevent DAC and Vision from executing the Sale Agreement. Four JS claimed that the 

DAC had violated OCGA § 36-62-6 by agreeing to sell the Property for less than fair 

market value.  

The trial court issued an order temporarily preventing the closing of the Sale 

Agreement. DAC moved to dismiss the petition for failure to state a claim. The trial 

court granted a preliminary injunction preventing the closing of the Sale Agreement 

until further order of the court and, in a separate order, denied DAC’s motion to 

dismiss. DAC appeals from these orders. 

 

DAC argues that the trial court’s orders are based on an erroneous finding that the 

Development Authorities Law prohibits DAC from selling real property at less than fair 

market value.  

Holding:  

 

No.  The statute speaks to when property may be sold below fair market value and it 

places that decision-making power within a board. The statute provides in relevant part 

that “If the board of the directors of the authority prior to such disposition shall 

determine that such real property no longer can be used advantageously as a project for 

the development of trade, commerce, industry, and employment opportunities” then the 

authority may dispose of real property for any amount below fair market value. The 

board made a decision prior to selling that the property could no longer be used 

advantageously as a project for the promotion of trade, commerce, industry and 

employment opportunities, and, therefore, the property can be sold at less than fair 

market value and the development authority did not violate the statute. 

DLT List, LLC v. M7VEN Supportive Housing & Development Group, 301 Ga. 131 (Ga. 2017) 

Issue:   

 

Does a redeeming creditor (who had no interest in properties at the time of a tax sale) 

have a first priority claim on excess tax-sale funds? 

Facts: 

 

Appellee M7VEN Supportive Housing & Development Group (“M7”) failed to pay 

taxes on two properties, as a result the Tax Commissioner conducted a tax sale. The 

properties were purchased by Appellant DLT List, LLC (“DLT”), for a total of 

$110,000. The tax sale resulted in excess funds of approximately $105,000. On June 6, 

2014, the Tax Commissioner notified M7 and DLT of the excess funds. On July 14, 

2014, M7 filed a certificate of authorization to receive the excess funds. The Tax 

Commissioner did not release the funds. 

In September 2014, Appellee Design Acquisition, LLC (“Design Acquisition”) as a 

lienholder against M7, redeemed the properties from DLT for a total of $132,000. DLT 

issued quitclaim deeds of redemption to M7. In October 2014, Design Acquisition filed 

a declaratory judgment in order to claim the excess funds, and, in November 2014, the 

Tax Commissioner filed an interpleader action to distribute the excess funds. The two 

actions were consolidated.  

The trial court determined that, because M7 was the only company to make a claim for 

the excess funds or to have a recorded interest in the properties at the time of the tax 

sale, the Tax Commissioner should have released the excess funds to M7. DLT and 

Design Acquisition appealed, arguing that Design Acquisition had first priority to the 

excess funds as the redeeming creditor.  The appellate court determined Design 

Acquisition had no claim to the excess funds because it was not a lienholder at the time 

of the tax sale. 

Holding:  

 

No. A redeeming creditor after a tax sale does not have a first priority claim on excess 

tax sale funds.  The plain language of OCGA § 48-4-40 permits the redemption of real 

property, and OCGA § 48-4-43 awards a priority lien to a redeeming creditor that is 

specific to the real property at issue. The Court must adhere to this language. The 
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priority lien acquired by a redeeming creditor is exclusive to real property, and the 

priority lien does not apply to the excess funds since the excess funds are personal 

property, not real property. 

Zambetti v. Cheeley Investments, L.P., 343 Ga. App. 637, 637 (Ga. Ct. App. 2017) 

Issue: Whether the trial court was required to instruct the jury on Statute of Frauds defense 

when counter-defendant failed to propose the charge or raise it in the pretrial order; and 

 

Whether the trial court erred in denying motion for directed verdict 

Facts: JR Real Estate Development, LLC (“JRD”) entered into a Land Purchase and Sale 

Agreement to buy land from Cheeley Investments, L.P.  JRD agreed to provide 

$900,000 in earnest money. On Nov. 14, 2008, the final extended closing date, JRD 

failed to close and on Dec. 4, 2008 JRD filed suit against Cheeley Investments seeking 

specific performance of the agreement, a declaratory judgment that Cheeley was not 

entitled to the escrow funds, and interpleader of the escrow funds.  

 

Zambetti, negotiator for JRD, then promised Cheeley over the phone that the lawsuit 

was designed only to buy JRD more time and that Zambetti would pay Cheeley’s 

attorneys’ fees and costs. Cheeley accepted Zambetti’s proposal and because of the 

promise, continued to negotiate with JRD. However, JRD never closed on the land sale 

and on Feb. 4, 2009 Cheeley filed an answer and counterclaim against JRD for 

attorneys’ fees and expenses.  

 

A jury awarded Cheeley attorneys’ fees and expenses. Zambetti appealed, claiming that 

the trial court erred in failing to charge the jury on (1) a Statute of Frauds defense; (2) 

that a corporation is a separate legal entity that insulates representatives from personal 

liability; and (3) that promissory estoppel requires evidence of forbearance as 

consideration, reasonable reliance, and due diligence. 

Holdings: The court held that because Zambetti did not offer a written charge on the Statute of 

Frauds, the court did not err in refusing the charge. “A party in a civil case generally 

must present written requests for jury instructions and complain of the giving or failure 

to give an instruction before the jury returns its verdict in order to preserve the issue for 

appeal. OCGA § 5-5-24 (a), (b).” Nor did Zambetti include the defense of Statute of 

Frauds in the pretrial order and if a claim or issue is omitted from the pretrial order, it is 

waived. The Court specifically agreed with the trial court that Zambetti’s statement that 

he intended to rely on “all applicable statutes governing contracts in the State of 

Georgia” did not invoke a Statute of Frauds defense. Furthermore, the court held that 

Zambetti’s promise was one of indemnity and contracts of indemnity generally fall 

outside the Statute of Frauds. 

 

The court also found that because Zambetti did not file a proposed charge on 

corporations being a separate legal entity, the trial court also did not err in failing to 

instruct the jury that corporations are separate legal entities.  

 

Finally, the court found that the trial court did not err in giving Zambetti’s proposed 

charge on promissory estoppel when they failed to charge that promissory estoppel 

requires evidence of forbearance as consideration, reasonable reliance, and due 

diligence because Zambetti did not file any proposed charges on reasonable reliance and 

due diligence as elements of promissory estoppel.  

 

The court also upheld the trial court’s denial of Zambetti’s motion for directed verdict 
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because neither a claim for breach of contract nor promissory estoppel requires a 

showing of an original undertaking and there was evidence of consideration when 

Cheeley continued to negotiate with JRD after Zambetti made the promise. 

IDAHO 

Nicholson v. Coeur D’A Princes Point LLC v. Muss lene Placer Mining Corporation, 161 Idaho 877 

(2017), rehearing denied (Apr. 14, 2017) 

Issue:   

 

(1)  Whether lessor’s oral agreement to grant lessee a right of first refusal in a sale of 

leased land is enforceable despite a vague description of the land. 

(2)  Whether lessee could recover damages under promissory estoppel for relying on 

lessor’s oral agreement to purchase the lessee’s buildings after the lease terminated. 

(3)  Whether the purchaser’s failure to describe the land with particularity in an action 

seeking the lessee’s eviction prejudiced the lessee. 

Facts: 

 

The Nicholsons bought some buildings in 1995, and also leased the land underneath the 

buildings from Coeur D’Alene Placer Mining Corporation (“CDA Placer”). The lease 

was for one year, and the parties renewed the lease every year until 2014. 

The Nicholsons had a house on the leased land, and installed a well, restored the garden, 

and maintained the land and buildings. The leased land was part of a larger parcel 

owned by CDA Placer. In 2013, CDA Placer decided to sell the entire parcel, including 

the portion leased by the Nicholsons. 

In 2013, CDA Placer sent letters to the Nicholsons with the following information: 

CDA Placer was selling the entire parcel of land, the Nicholsons’ lease would not be 

renewed, and the Nicholsons had a short period of time to purchase their “homesite.” 

On January 28, 2014, CDA Placer told the Nicholsons they would have to vacate the 

property by June 30. On March 6, 2014, the Nicholsons sent a proposal to CDA Placer. 

They offered to accept two acres in consideration for rent already paid.  

On March 28, CDA Placer sold the entire parcel to IFG Timber, L.L.C. (“IFG Timber”). 

CDA Placer told IFG Timber about the Nicholsons’ proposal, and IFG Timber rejected 

it. 

The Nicholsons then sued CDA Placer and IFG Timber. The Nicholsons alleged that 

CDA Placer had made the following oral promises over the years: (1) to give the 

Nicholsons the right of first refusal in any sale of the leased land, and (2) to purchase 

the Nicholsons’ buildings if CDA Placer terminated the lease. The Nicholsons sought 

damages under promissory estoppel; they claimed they relied to their detriment on CDA 

Placer’s promise to purchase their buildings by installing a well, restoring a garden, and 

maintaining the land and buildings over the years. The Nicholsons also claimed that 

IFG Timber would be unjustly enriched by the sale because the Nicholsons could not 

remove their buildings from the land. 

IFG Timber filed a counterclaim, seeking to evict the Nicholsons. 

During discovery, CDA Placer and IFG Timber asked the Nicholsons for a legal 

description of the land subject to the alleged oral agreements. The Nicholsons stated 

that “[no] legal description was specified, but it was mutually understood that it would 

be the property currently used and occupied by the Plaintiffs.” 

CDA Placer and IFG Timber moved for summary judgment on the Nicholsons’ 

complaint. The lower court granted summary judgment in CDA Placer and IFG 

Timber’s favor. The court also granted summary judgment in favor of IFG Timber’s 

counterclaim, ordering the Nicholsons to vacate the property. The Nicholsons appealed. 
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Holding:  

 

The Supreme Court of Idaho affirmed the trial court’s grants of summary judgment. 

(1)  The court held that CDA Placer’s oral promise to grant the Nicholsons right of first 

refusal was not enforceable because the description of the property subject to the 

alleged right of first refusal was too vague to be enforceable. The language at issue was 

“the property currently used and occupied by Plaintiffs.”  

(2)  The court also held that the Nicholsons could not recover damages under 

promissory estoppel for installing the well, restoring the garden, and maintaining the 

land and buildings because these actions were not taken to the Plaintiffs’ detriment. The 

Court found the improvements were to make the property more livable during the 

almost nineteen years that the Nicholsons leased the real property before the lease 

expired. Additionally there was no evidence that the actions were substantial in an 

economic sense. 

(3)  The court held that IFG Timber’s failure to describe the leased property with 

particularity in its counterclaim did not prejudice the Nicholsons. The court noted that 

the Nicholsons included their street address in their complaint, and that IFG Timber 

admitted that address was the Nicholsons’ mailing address in its answer.  “If it becomes 

necessary to enlist the assistance of the sheriff to remove Plaintiffs from the property, 

the [lower] court can . . . describe the property . . . with sufficient particularity to enable 

the sheriff to identify it. The street address would probably be sufficient to enable an 

officer to identify it.” 

ILLINOIS 

BMO Harris Bank N.A. v. Joe Contarino, Inc., 74 N.E.3d 1091 (Ill. App. 2 Dist. 2017) 

Issue:   

 

(1) Whether a mortgagee can enforce an assignment of rents provision without taking 

possession of the property if the mortgagee and mortgagor agree to a forbearance 

agreement; and 

(2) Whether the forbearance agreements enforced the recorded/perfected assignment of 

rents provision in the mortgages.  

Facts: 

 

Joe Contarino was sole owner and president of Joe Contarino Inc. (“JCI”).  JCI’s assets 

included several income properties that were managed by Briargate, which was an 

entity owned by Contrarino’s wife.  Briargate collected rents for the properties and 

transferred them to JCI. 

 

On August 27, 2013, plaintiff BMO Harris Bank, N.A. (“BMO”) filed a complaint 

seeking to foreclose on four mortgages several lots owned by JCI. On August 27, 2014, 

the trial court entered judgment in BMO’s favor and against JCI and Contarino in the 

amount of $1,569,610.45 each. It also confirmed sales of the lots and issued orders of 

possession.  On November 7, 2014, BMO initiated supplementary proceedings to 

enforce the judgment including attempting to collect rents held by Briargate that BMO 

alleged were assets of JCI. 

 

In its response, Briargate asserted that it did not hold any JCI assets and that it was a 

mere management agent and conduit for three different banks (collectively “Adverse 

Claimants”), secured lenders that were entitled to the rents.  The Adverse Claimants 

moved to intervene, to assert an adverse claim on rents held by Briargate, arguing that 

their interest was superior by reason of their mortgages on JCI-owned properties. On 

April 21, 2016, the trial court issued a written order, finding that Adverse Claimants 

held liens superior to BMO’s. 
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Holding:  

 

The Court held that the Illinois Conveyances Act unambiguously provides that an 

assignment of rents is perfected upon recording and provides that the assignee has a 

superior claim to the rents “as against all parties whose claims or interests arise or are 

perfected thereafter.” 

 

The Court rejected BMO’s argument and held that the Briargate citation cannot reach 

the assigned rents. The Court held that the Adverse Claimants enforced the 

recorded/perfected assignment of rents provisions in their mortgages through the 

forbearance agreements, which predated the Briargate citation, and that the rents were 

no longer in JCI’s possession or control. 

 

Kuykendall v. Schneidewind, 79 N.E.3d 770 (Ill. App. Ct. 2 Laska v. Barr 017) 

Issue:   Whether seller/lessor was obligated to pay repairs on leased premises and/or provide an 

updated tenant estoppel certificate through the date of closing? 

 

Facts: Plaintiff, Edward Kuykendall (“Buyer”) entered into an agreement to purchase a 

commercial building and surrounding property located on East Broadway in Mt. 

Vernon, Illinois (the “Premises”) from defendant Evelyn J. Schneidewind Revocable 

Trust (“Trust”).  The “Commercial Building Purchase Agreement” (“Agreement”) was 

executed by both parties as of June 18, 2014.  In accordance with the Agreement, the 

Trust provided Buyer with an estoppel certificate prepared by the commercial 

property’s sole tenant, DG Retail LLC (“Dollar General”).  The estoppel stated that as 

of June 27, 2014, the Trust was not in default of its obligations under the lease. The sale 

closed on July 16, 2014. 

 

Dollar General sent a certified letter, dated July 15, 2014, to the Trust, notifying the 

Trust of some needed repairs to the Premises.  The certified letter was received by the 

Trust on July 17, 2014, one day after the closing.  Over the next two weeks, Dollar 

General sent three more certified letters to the Trust, identifying more issues that 

required maintenance and/or repair.  On August 28, 2014, Dollar General began sending 

Buyer letters notifying him of the issues and requesting repairs. 

 

Buyer paid for repairs totaling $8,973.00 and demanded that the Trust reimburse him, 

claiming the Trust had knowledge of the condition of the premises prior to the closing 

and intentionally concealed the information from the plaintiff. The Trust refused, 

claiming it had no knowledge of the necessary repairs prior to closing and claiming that, 

under the terms of the Agreement, Buyer purchased the Property in “as is” condition.  

On June 11, 2015, Buyer filed suit seeking to recoup the amount he spent on the repairs.  

Defendants filed motions to dismiss, which the trial court granted. Buyer appealed the 

order of dismissal, and the defendants filed a cross-appeal, challenging the order 

denying their requests for attorney fees and sanctions. 

 

Holding: The Appellate Court of Illinois held that defendants relied on one provision of the 

Agreement in isolation – the clause stating that Buyer purchased the Premises in an “as 

is” condition.  However, the Court held that the “as is” provision must be read in 

conjunction with the rest of the Agreement.   

 

The Agreement contains several provisions which delineate the seller’s duties, 

warranties, and covenants, that must be read in conjunction with the “as is” provision. 

For example, in the Agreement the Trust warrants that until the closing it will maintain 
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the property in good condition, reasonable wear and tear excepted; that each lease 

affecting the property is in effect and free from default; that it has the burden to update 

estoppel certificates prior to closing; and section 16 of the Agreement states that even 

though this is an “AS IS” sale, the Trust is obligated by law to reveal all known defects 

of a material nature of which the seller is aware and that the parties do not intend to 

waive any provision of the law requiring that the seller or the agents furnish disclosure 

statements 

 

As a result the Court reversed the order dismissing the Buyer’s complaint and remanded 

for further proceedings. 

Sarkisian v. Bahramis, No. 1-16-1483, 2017 WL 1103416, at *1 (Ill. App. Ct. Mar. 23, 2017) 

Issue: Whether the term “Unit” in a condominium’s Declaration refers to the square footage of 

a singular unit or the sum of an owner’s multiple units when determining which owner 

has the superior right of first refusal for a contiguous unit that comes up for sale.  

 

Facts: A condominium’s Declaration of Condominium Ownership and of Easements, 

Restrictions and Covenant (“Declaration”) stated that when a unit was sold, the Unit 

Owner contiguous to the Unit would have the first right to purchase that Unit and if 

there were two Unit Owners contiguous to the Unit to be sold, “the Unit Owner whose 

Unit has less square feet area shall have the first right and option to purchase for a ten-

day period, and the larger Unit Owner shall have the Second right and option to 

purchase for a ten-day period.” 

 

Units 6 and 7 went up for sale.  Plaintiff, owner of Unit 8 (contiguous to Unit 7), 

indicated his intent to purchase Units 6 and 7.  Defendant, owner of Units 17 and 15 (17 

being contiguous to both Units 6 and 7), likewise declared his intent to purchase both 

Units 6 and 7.  

 

Both parties claimed a superior right of first refusal.  Plaintiff filed a declaratory 

judgment action claiming that he had the superior right because although his Unit 8 had 

more square footage than defendant’s Unit 17, Defendant’s combined units 15 and 17 

had more square footage than Plaintiff’s Unit 8.  The trial court granted Defendant’s 

motion for summary judgment and denied Plaintiff’s motion.  Plaintiff appealed. 

 

Holding: The Appellate Court of Illinois held that Plaintiff had no right of first refusal to Unit 6 

because he only owns a unit contiguous to Unit 7, not Unit 6, and the declaration 

provided no basis to allow him to “bootstrap his rights” to Unit 7 to create a new right 

to purchase Unit 6.  Therefore the Court held that Defendant had a superior right to 

purchase Unit 6. 

 

As to Unit 7, the Declaration’s provision that “the Unit Owner whose Unit has less 

square feet area,” was clear and unambiguous in referring to a single Unit.  Black’s Law 

Dictionary defines “unit” as a “single thing of any kind.”  Therefore, only Defendant’s 

Unit 17 was relevant and because it had less square footage than Plaintiff’s Unit 8.  As a 

result, Defendant had a smaller “unit” than Plaintiff and was held to have a superior 

right of first refusal to purchase Units 6 and 7.   

Schindler v. Watson, et al. 73 N.E.3d 1197 (Ill. App. Ct. 2d Dist. 2017) 

Issue: Whether a judgment creditor may bring a claim to enforce a judgment lien on property 

sold to a third party after expiration of that judgment lien. 
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Facts: On May 20, 2004, Plaintiff obtained a judgment against Watson in the amount of 

$164,303.20. The judgment related to a $100,000 credit line that Plaintiff had extended 

to a limited liability company.  Watson had personally guaranteed the indebtedness.  On 

January 19, 2005, Plaintiff filed a memorandum of judgment with the Du Page County 

recorder of deeds, creating a judgment lien on property in Bartlett, Illinois owned by 

Watson (the “Property”) enforceable for seven years from the judgment’s entry on May 

20, 2004. 

 

On March 25, 2011, shortly before expiration of the judgment lien, Watson sold the 

Property to a third party, the Cozzis.  The lien expired on May 20, 2011 without action 

by Plaintiff. More than four years later, on October 26, 2015 Plaintiff filed a complaint 

alleging he was due the principal amount of his lien plus interest. He requested the trial 

court order the sale of the subject property.  

 

Plaintiff argued first that defendant’s sale of the subject property was “unlawful” 

because a judgment debtor should not be permitted to sell the subject property to a third 

party during the life of the lien without notifying the creditor and satisfying the lien and 

secondly, that it would have been “fruitless” for Plaintiff to attempt to revive his 

judgment lien or foreclose on the property during the period between the sale of the 

subject property and the expiration of the judgment lien. 

 

The Cozzis filed a motion to dismiss Plaintiff’s Complaint, arguing that because the lien 

expired, Plaintiff had no interest in the Property. 

 

Holding: Affirmed.  With regard to plaintiff’s first argument that it was unlawful for the 

defendant to convey the subject property to a third party, the Appellate Court of Illinois 

found no law that prohibits a judgment debtor from selling the subject property to a 

third party during the life of a judgment lien. A third party buyer assumes the risk.  

Likewise there is no law requiring a judgment debtor to inform the lien holder or satisfy 

the lien before selling property to a third party.  The Cozzis here acknowledged having 

taken the risk to defend against a timely foreclosure action, but their “gamble paid off” 

when the plaintiff failed to act.  

 

Second, the Court held that a judgment creditor has the right to preserve the judgment 

lien’s enforceability “against the subject property, regardless of who holds title,” prior 

to the expiration of the lien.  Therefore, it would not have been “fruitless” in this case 

for Plaintiff to attempt to foreclose on his judgment lien after the subject property was 

conveyed to the Cozzis, but before the expiration of the lien. 

 

WLM Retail Trust v. Tramlaw Remainderman Limited Partnership, 2018 IL app (1
st
) 170819 (Ill. App. Ct. 

2018) 

Issue: Whether an Agreement referred to only the original terms of a lease or its extended 

terms when determining whether a purchase option was timely exercised. 

  

Facts: The parties to this lawsuit, WLM and Tramlaw, were created to facilitate the sale of a 

portfolio of 30 commercial properties, each of which had long-term leases with 

WalMart and/or Sam’s Club. The particular property at issue in Oklahoma was leased to 

WalMart in Oklahoma City with an initial term expiring on Jan. 31, 2009 with WalMart 

having the option to extend the lease for five successive terms of five years each.   
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WLM and Tramlaw entered into a contract for sale as well as an “Option and Estate for 

Years Agreement” (the Agreement) for each of the properties, including the one at issue 

here.  The agreement provided WLM with two options: a “Ground Lease Option,” 

which gave WLM the ability to lease the property at the conclusion of the estate of 

years for a term of 5 years with the possibility to renew the lease for up to 9 additional 

5-year terms, and a “Purchase Option,” which granted WLM the option to purchase the 

property upon the occurrence of a specified event. One of these triggering events was if 

the WalMart lease expired or terminated for any reason.  

 

The Agreement provided that if WLM sought to purchase the property due to the 

expiration or termination of the WalMart lease, the parties would have up to a total of 

480 days to complete the sale of the property. 

 

The Agreement mandated that Oklahoma law govern.  

 

On Oct. 6, 2008, WLM gave Tramlaw notice that it would exercise its first ground lease 

option to extend the WalMart lease for a five-year term from Feb. 1, 2009- Jan. 31, 

2014.  On Nov. 13, 2008 WalMart exercised its option to extend its lease for a five-year 

term.  

 

On Dec. 5, 2013, WLM exercised its second ground lease option to extend the Wal-

Mart lease until Jan. 31, 2019; however, WalMart did not elect to extend the lease this 

time and it therefore expired on Jan. 31, 2014. On June 16, 2014 WLM notified 

Tramlaw that it wished to exercise its option to purchase the property.  

 

Tramlaw asserted that WLM had not timely sought to exercise the purchase option 

because the estate for years had expired on Jan. 31, 2009.  It argued that the Agreement 

only permitted WLM to purchase the property upon expiration or termination of the 

original term of the WalMart lease.  Therefore, the 480 days to complete the sale 

expired in May 2010. 

 

WLM filed suit for a declaratory judgment that it had timely sought to exercise its 

purchase option. Tramlaw filed a counterclaim that the purchase option terminated with 

the expiration of the estate for years in 2009.  

 

Holding: The court held that the Agreement did not refer to the original term of the WalMart 

lease, but rather the extended terms, and therefore WLM’s exercise of its option to 

purchase was timely.  

 

The court interpreted the contract under Oklahoma law, which provides that “several 

contracts relating to the same matters, between the same parties, and made as parts of 

substantially one transaction, are to be taken together.” 

 

The Agreement defined “WalMart Lease” as “a long-term lease (as amended prior to or 

after the date hereof)” which, the court said, by its plain language, did not refer solely to 

the original term of the WalMart lease.  

 

The court first looked to section 3 of the Agreement, which stated that “‘term,’ ‘Lease 

term,’ and ‘term of this Lease’ embrace both [the] original term and extended term or 

terms” and determined that the definition made evident that the Agreement granted 

WLM the option to purchase the property upon the expiration or termination of both the 
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original term and extended term or terms of the WalMart lease. 

 

The court then looked to section 14 of the Agreement, which stated that “the Options 

contained in this Agreement shall terminate and be of no further force or effect upon the 

later of the expiration of (i) the Estate for Years or (ii) the Additional Notice Period.” 

(The “additional notice period” was irrelevant because WLM exercised its first ground 

lease option prior to the expiration of the estate for years). The court explained that 

viewed in isolation, section 14 did provide support for Tramlaw’s assertion that the 

purchase option terminated on Jan. 31, 2009; however, because Oklahoma law requires 

that the whole of a contract be taken together, “words in a contract which are wholly 

inconsistent with its nature, or with the main intention of the parties, are to be rejected.” 

Accordingly, the court said section 14 must be viewed as “a mistake, an accident, or 

simply as a specific clause so repugnant to and subordinate to the general intent and 

purpose of the Agreement that it must be rejected and disregarded.”  

INDIANA 

In re DSA Property, LLC, 2017 WL 3528116 (Ind. Ct. App. Aug. 17, 2017) 

Issue:   Where property owners entered into a development agreement, and the developer 

breached its obligations to indemnify property owners under the development 

agreement, whether the trial court properly found that property owners were barred 

from trying to argue that developer lost its 50% right to proceeds under the development 

agreement and/or trying to recover indemnified amounts from the bank that was 

assigned developer’s interest in the agreement. 

 

Facts: Daniel Alyea and Sandra Alyea owned 9.015 acres in Greenwood, Indiana and H. Joan 

Alyea owned a separate 9.015 acres.  In March 2003, the Alyeas entered into a 

Development Agreement with Wilderness Development, Inc. (“Wilderness”).  Under 

the Development Agreement, Wilderness agreed to pay for and supervise the 

development of the Alyeas’ properties in exchange for fifty-percent of the proceeds 

from the sale of lots in the development.  Further Wilderness agreed to indemnify the 

Alyeas for all costs and expenses related to the development. 

 

Daniel Alyea and Sandra Alyea later assigned their interests in the Development 

Agreement to DSA Property, LLC (“DSA”), and H. Joan Alyea transferred her interest 

in the Development Agreement to HJA Property LLC, (“HJA”). 

 

In May 2007, Wilderness executed a promissory note with an original principal balance 

of over $1,400,000.00 in favor of Old National Bank (the “Bank”), which was secured 

only on the property owned by HJA.  In the event of a default by Wilderness on the 

note, the Bank had the right to enforce and enjoy the benefits of the Development 

Agreement and any proceeds thereof.  Wilderness failed to pay the note and, in May 

2010, the Bank foreclosed the HJA property.  However, even after the foreclosure, the 

Bank was still owed more than $500,000. 

 

In October 2011, the Bank filed a complaint against DSA. The Bank alleged that it was 

entitled to receive Wilderness’ fifty-percent of the proceeds of the sale of the remaining 

DSA real estate.  In their counterclaim, DSA and HJA contended that the Development 

Agreement was void and/or voidable because Wilderness had breached the agreement 

and therefore Wilderness, and the Bank as its successor, was no longer entitled to 50% 

of the proceeds from the development and sale of the DSA properties. 
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The Bank argued that, under Indiana Code Section 26-1-9.1-404, it could not be held 

liable to DSA or HJA for Wilderness’ breach. The Bank also argued that DSA had 

consented to Wilderness’s assignment to the Bank, that the Bank was entitled to 

Wilderness’ fifty-percent share of the proceeds, and that DSA was not damaged by 

Wilderness’ breach.  After a hearing, the trial court granted the Bank’s motion for 

summary judgment regarding its complaint and the counterclaim.  DSA and HJA both 

appealed. 

 

Holding: The Court of Appeals held that the Agreements did not allow DSA and HJA to claim 

Wilderness’ portion of the fifty-percent proceeds as reimbursement for their alleged 

indemnity damages. The Court of Appeals further held that the trial court properly 

granted the Bank’s motion for summary judgment on its claim and on the counterclaim 

filed by DSA and HJA. 

 

HJA knowingly used its property as collateral in developing the property and 

subordinated its interest to the Bank; the Court held that, therefore, HJA cannot 

afterwards try to recover its lost investment from the Bank by claiming funds that were 

also assigned to the Bank as collateral.   

 

The Court concluded that if DSA and HJA wanted to be paid the funds indemnified by 

Wilderness through the fifty-percent proceeds, they could have included such a 

provision in the Development Agreement and negotiated such a provision with the Bank 

in the Assignment and Consent Agreement. 

 

Jenner v. Bloomington Cellular Services, Inc., 77 N.E.3d 1232 (Ind. App. 2017) 

Issue:   (1) Whether purchasing through a tax-sale creates a bona fide purchaser; and 

 

(2) Whether the purchaser of a tax deed must give notice of purchase to every entity that 

could have some interest out of the chain of title. 

 

Facts: In December of 1988, Bloomington Cellular Services, Inc. (“Bloomington Cellular”) 

became the owner of certain real property (the “Property”) in Bloomington, Indiana.  

Bloomington Cellular subsequently merged with Westel-Indianapolis Company 

(“Westel”), though the chain of title to the Property did not reflect the merger.  At some 

point, a 228-foot tall cellular communications tower was built on the Property. 

 

In 1999, Westel leased the maintenance and operation of the cell tower to Crown Castle.  

In March of 2000, Westel and Crown Castle entered into a supplemental lease 

agreement.  Crown Castle recorded the supplemental lease agreement with the Monroe 

County Recorder in May of 2000.  While the supplemental lease agreement refers to the 

1999 lease agreement, the 1999 lease agreement was not recorded.  The supplemental 

lease agreement was not placed in the chain of title for the Property in which 

Bloomington Cellular’s ownership of the land had been recorded.  In August of 2008, 

Crown Castle entered into a sublease agreement with T-Mobile Central LLC (“T-

Mobile”) for T-Mobile to use the cell tower.  The sublease agreement was recorded with 

the Monroe County Recorder in April of 2009, but it, too, was not placed in the chain of 

title with Bloomington Cellular’s interest. 

On October 2, 2014, the Monroe County Treasurer held a tax sale. At that tax sale, 

plaintiffs, the Jenners, purchased the tax sale certificate for the Property. The Jenners 
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then did a title search on the Property and discovered only Bloomington Cellular as an 

interest holder in the Property’s chain of title. Accordingly, the Jenners provided 

Bloomington Cellular with the required notices, and, when Bloomington Cellular failed 

to redeem the Property, in November of 2015 the Jenners obtained a tax deed. 

 

Less than one month later, the Jenners contacted Crown Castle for the first time 

regarding the Jenners’ claim of ownership of the Property.  Crown Castle then 

attempted to negotiate with the Jenners regarding Crown Castle’s rights to the cell 

tower, but, in February of 2016, the Jenners rejected Crown Castle’s offer.  Later that 

month, Crown Castle intervened in the Jenners’ tax-sale proceedings and moved to have 

the court set aside the tax deed as void.  

 

Subsequently, the court granted Crown Castle’s motion for relief from judgment and 

declared the tax deed void for lack of notice to a substantially interested party during the 

period of redemption.  The court stated that Crown Castle had signage on the Property 

that put the Jenners on inquiry notice of Crown Castle’s possible interests, and, as the 

Jenners did not follow up on that notice and inform Crown Castle of the tax sale during 

the redemption period, the tax deed was therefore void. The Jenners appealed. 

 

Holding: The Court held that the Legislature stated that a party seeking a tax deed must provide 

notice to “any person with a substantial property interest of public record.”  The Court 

held that the notice provisions make clear that the Jenners were required to provide 

notice to Crown Castle, which had a recorded interest, although its interest was outside 

of the chain of record.  Notice must be provided to any person who holds a substantial 

interest of public record whether or not it is to be found in the chain of title.  In this 

way, and many others, the tax-sale purchaser is not purchasing title to the land in a 

standard market transaction, and does not enjoy the same benefits as a bona fide 

purchaser.   

 

However, the Court of Appeals also held that the trial court was incorrect in imposing a 

burden of inquiry notice.  The statute does not require a party seeking a tax deed to 

provide notice to any party who is seemingly in possession of property, unless that 

possessor has also recorded an interest in the property. 

 

The Court held that there was no abuse of discretion in the trial court’s conclusion that 

the statute required the Jenners’ tax deed be declared void, and thus there was no error 

in the trial court’s decision to grant Crown Castle’s motion to set aside the judgment. 

 

Sanders Development Group, Inc. v. Willow Properties, LLC, No. 06A04-1604-PL-941, 2107 WL 

1033696, at *1 (Ind. Ct. App. Mar. 17, 2017) 

Issue:   

 

Whether the term “management” related to a “management fee” in a contract is 

ambiguous and thus precludes an entry of summary judgment. 

 

Facts: 

 

Willow Properties entered into a contract with Sanders Development to subdivide and 

develop 168 acres of land owned by Willow Properties.  Willow Properties agreed to 

pay Sanders a 7% management fee of the sales price on each Willow Properties lot sale.  

Sanders developed the real estate and received the 7% management fee on each lot sold 

in the subdivision until January 2009 when five lots remained unsold.  On August 31, 

2010 Lot 52 was sold but Sanders did not receive its 7% fee.  On June 7, 2011 Willow 

Properties terminated the contract with Sanders Development.  After the termination, 
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the remaining four lots were sold but Sanders was not paid its fee. 

 

Sanders filed a complaint in the Boone Circuit Court against Willow Properties for 

breach of contract and unjust enrichment, claiming it was owed the 7% management fee 

for the sale of the last five lots.  The parties disagreed on the precise nature of Sanders’s 

duties. Sanders claims it was hired only to prepare the real estate for development.  

Willow Properties argues that Sanders was hired to manage the lots until all lots were 

sold and that Sanders failed to fulfill its duties. 

The trial court granted Willow Properties its motion for summary judgment with respect 

to the four lots sold after the contract was terminated, but ordered Willow to pay the 7% 

management fee for the lot sold pre contract termination.  Sanders then appealed. 

 

Holding: The court reversed the entry of summary judgment and remanded the case. It held that 

the term “management” is ambiguous when considered within the four corners of the 

contract and therefore, whether Sanders completed the duties was required to perform in 

exchange for the 7% fee was a question of fact that remained to be resolved by a fact 

finder. 

 

Song v. Iatarola, 76 N.E.3d 926, 930 (Ind. Ct. App. 2017) 

Issue: Whether the trial court erred in denying summary judgment to the defendants for breach 

of contract claims relating to misrepresentation of zoning for land in a purchase 

agreement. 

 

Facts: Plaintiff, Cheng Song, a New Jersey resident, was searching for industrial property in 

northwest Indiana to use for a business.  He saw a listing for property belonging to the 

defendants (the “Iatarolas”) which was described as “Industrial for Sale” despite the 

Iatarolas’ knowledge that the property was zoned agricultural. 

 

Song told the Iatarolas about his need for industrial property; they did not correct him 

and instead on December 31, 2011, the parties signed a purchase agreement to buy land 

from the Iatarolas entitled “Purchase Agreement Commercial-Industrial Real Estate” 

(“Agreement”).  Song deposited $150,000 in earnest.  The parties continued to negotiate 

until August 7, 2011, until, during the final inspection of the property, Mr. Iatarola 

finally informed Song that the property was not zoned for industrial uses. 

 

After discovering the misrepresentation, Song terminated the purchase agreement and 

demanded his $150,000 earnest money. When the Iatarolas refused, Song sued, alleging 

actual fraud, constructive fraud, breach of contract, and contract recission. The Iatarolas 

filed a counterclaim. 

A jury returned a verdict for Song and the trial court entered a judgment in Song’s favor 

for $150,000.  Song then filed a motion for an award of attorneys’ fees, prejudgment 

interest, and post judgment interest. The Iatarolas filed a motion to correct errors. The 

trial court denied all motions and Song appealed and the Iatarolas cross-appealed. 

 

Holding:  The Court of Appeals of Indiana upheld the judgment but reversed and remanded with 

instructions for the trial court to calculate the amount of prejudgment and post judgment 

interest Song was owed at the statutory rate and to consider Song’s motions for 

attorneys’ fees. 

 

The Court rejected the Iatarolas’ argument that a fraud action regarding zoning 
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representations must fail when the zoning laws are public record. The listing document 

in this case specifically stated that the property was zoned I-2 Industrial and in Indiana, 

it is well established that “a false statement made for a fraudulent purpose…can be 

justifiably relied upon even though the fact misrepresented is of public record.”   

 

As to the attorney fees, the court pointed to the Agreement which included a provision 

that stated, “any party who is the prevailing party against any other party in any legal or 

equitable proceeding relating to this Agreement shall be entitled to recover court costs 

and reasonable attorney fees from the non-prevailing party.” The court held that Song 

was not required to submit to the jury a request for attorney fees, but rather the trial 

court was the appropriate trier of fact in determining whether attorney fees should have 

been awarded and that the trial court erred when it declined to consider it.  

 

As to the prejudgment interest, Indiana Code section 24-4.6-1-101 provides for “interest 

on judgments for money whenever rendered.” It is calculated from the time the 

principal amount was demanded or due and when no contractual provision specifies an 

interest rate, the current statutory rate of 8% is allowed.  The Court held that because 

Song was awarded a money judgment and because the amount could be ascertained as 

of a particular time, prejudgment interest was warranted and the fact that Song did not 

present his prejudgment claim to the jury did not preclude it.  The trial court erred in 

deferring to the jury on Song’s motion for prejudgment interest. 

 

IOWA 

Kunde v. Estate of Bowman, 2018 WL 1099489 (Iowa Ct. App. Feb. 21, 2018) 

Issue:  

 

(1) Whether the existence of an express contract necessarily defeats Kunde’s quantum 

meruit and unjust enrichment claims; 

(2) Whether there is a genuine issue of material fact with respect to Kunde’s claim for 

promissory estoppel; 

(3) Whether Kunde’s claim for promissory estoppel is precluded as a matter of law. 

 

Facts:  

 

Plaintiff Ronald Kunde claimed his neighbor Arthur Bowman granted him an oral 

option to purchase farmland from Bowman for approximately $3000 an acre at an 

unspecified time in the future.  Kunde leased the Bowman farm and made substantial 

improvements to the property, which he alleged were consideration for the option to 

purchase. Subsequent to the alleged grant of the option to purchase, Bowman sold the 

property to a third person. Kunde sued Bowman, asserting claims for breach of contract 

and equitable claims.  

 

The jury found in favor of Kunde on his breach of contract claim and awarded damages, 

but made no findings on his equitable claims.  The trial court granted Bowman’s motion 

for judgment notwithstanding the verdict and denied Kunde’s motion for new trial.  The 

Court remanded the matter for a new trial on Kunde’s equitable claims. its prior 

opinion.  On remand, Bowman introduced evidence of written lease agreement with 

Knude for the property, and moved for summary judgment on the equitable claims.  The 

lower court granted his motion for summary judgment and Kunde appealed. 

 

Holding:   

 

The Iowa Court of Appeals first held that Kunde’s quantum meruit and unjust 

enrichment claims, arguing he should be reimbursed for the improvements he made to 

the property, fail as a matter of law.  Bowman and Kunde had express agreements 

governing improvements to the leasehold and allocating the expenses for the same in 
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the written leases.  In Iowa, unjust enrichment and quantum meruit claims are based on 

the concept of implied contract, and the law will not imply a contract where there is an 

express contract. 

 

Second, the Court held that there is a genuine issue of material fact to be resolved by the 

finder of fact with respect to Kunde’s claim for promissory estoppel.  An option to 

purchase doesn’t need to be included in a written lease agreement, so the existence of 

written farm lease agreements that did not have an option did not preclude recovery for 

Knude.  

 

Furthermore, Kunde’s promissory estoppel claim is not precluded as a matter of law by 

the court’s prior decision that there was uncertainty about the clear and material terms 

of a contract between the parties. What matters is whether one party made “a clear and 

definite promise,” not whether there was a clear and definite agreement on material 

terms to a contract.  

 

The Court remanded for further fact finding to determine: (1) whether there was a clear 

and definite promise in this case.; and (2) whether the parties intended the lease 

agreements and the option to purchase to be separate and distinct agreements.  

 

KANSAS 

Gardner Grp., LLC v. Commonwealth Land Title Ins. Co., No. 15-9934, 2017 WL 193165, at *1 (D. Kan. 

Jan. 18, 2017) 

Issue: Did Buyer state a plausible claim that Seller engaged in fraudulent concealment by 

failing to disclose a particular zoning restriction? 

Facts: On May 29, 2007, SMS Ventures Inc. (“Seller”) executed a real estate sales contract 

(the “Agreement”) to sell a tract of land (the “Property”) to Gardner Group, LLC’s 

(“Buyer’s”) predecessor in interest.  

 

The Agreement required Seller to furnish Buyer with a title insurance policy that 

insured “merchantable fee simple title … as of the date of recording of the deed.” The 

Agreement also stated, however, that Gardner expressly waived “any requirement 

regarding seller’s disclosures as buyer is buying the property in its present condition and 

buyer has inspected the property and knows of the defects, if any,” and that the Property 

would be conveyed “in an ‘as is’ condition… subject to recorded restrictions, right of 

ways, easements, and C-2 zoning.” Finally, as part of the transaction, Seller prepared an 

affidavit for Buyer’s lender stating Seller “swore that there were no encroachments 

upon the property or other facts by which title to or possession might questioned, and 

that Seller did not have any knowledge of any rights of possession by any other party.” 

On May 31, 2007, Commonwealth Land Title Insurance Company (“Commonwealth”) 

issued a title insurance policy insuring the Property which listed 12 exceptions, 

including various easements to the City of Gardner. 

 

When Buyer tried to sell the Property in 2014, however, it discovered the City of 

Gardner had created an easement in May 2005 limiting the height of buildings on the 

Property (the “Height Easement”). Buyer had intended to develop or sell the land for 

commercial use, and the Height Easement caused Buyer to lose the sale. 

Commonwealth’s title insurance policy from May 31, 2007 did not include the Height 

Easement.  
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In February 2015, Buyer made a claim with Commonwealth for its loss on the Property 

due to the Height Easement. Commonwealth denied the claim and Buyer sued for 

breach of contract, negligent nondisclosure and negligent misrepresentation. Buyer 

subsequently added Seller as a defendant, alleging breach of contract, fraudulent 

concealment, and negligent nondisclosure. Seller filed a motion to dismiss on the theory 

of fraudulent joinder, alleging Buyer had no claim against Seller. The Court addressed 

whether Buyer’s amended complaint stated a cause of action against Seller. 

Holding: Yes, Buyer pleaded a plausible claims that Seller engaged in fraudulent concealment by 

silence by failing to disclose the Height Easement in the contractually required title 

insurance policy. 

 

In Kansas, a defendant engages in fraudulent concealment by silence when the 

defendant 1) had knowledge of material facts the plaintiff did not know and could not 

have discovered by reasonable diligence; 2) the defendant was obligated to 

communicate the material facts; 3) the defendant intentionally failed to communicate 

the material facts; 4) the plaintiff justifiably relied on the defendant to disclose the facts; 

and 5) the plaintiff sustained damages as a result of the defendant’s silence.  

 

The Court found Buyer pleaded plausible facts upon which a court could find: 1) Seller 

knew of the Height Easement before signing the contract and the easement was not 

discoverable by Buyer’s inspection; 2) Seller had a duty to disclose the Height 

Easement by ensuring it was included in Commonwealth’s title policy because Seller 

had contracted to furnish a policy “insuring a merchantable fee simple title”; 3) Seller’s 

silence was intentional because it knew of the Height Easement but did not disclose it; 

4) Buyer’s reliance was reasonable given Seller’s affidavit and the title insurance policy 

stating clear title, because Kansas law does not require a buyer to conduct its own title 

or public records search, and may not enforce contractual “as-is” provisions in the case 

of seller-fraud, misrepresentation or breach of contract; and 5) Gardner suffered actual 

damages in loss of profits and property value, as well as maintenance, financing and 

development costs at the Property. 

KENTUCKY 

Jad Farhat Irrevocable GSST Trust #1 v. TTM Group, LLC, 2018 WL 1980764, (Ky. Ct. App., 2018) 

Issue:   

 

1) Whether the trial court erred in its summary judgement ruling holding that the 

appellees did not breach any fiduciary duty owed to Farhat Trust-appellant? 

 

2) Whether the trial court erred in its summary judgement ruling holding that the 

appellees’ alleged mismanagement of the property did not constitute negligence relative 

to any duty owed to Farhat Trust-appellant? 

 

3) Whether the trial court erred in its summary judgement ruling holding that the 

appellees were not unjustly enriched at the expense of Farhat Trust-appellant? 

 

4) Whether the trial court erred in not granting Farhat Trust-appellant a constructive 

trust on its interest in the property? 

Facts: 

 

Plaintiff, Jad Farhat Irrevocable GSTT Trust # 1 (“Farhat Trust”) owned a commercial 

building as tenants in common with two LLCs – TTM and DJD.  One of the LLCs DJD, 

began managing the property, and shortly thereafter the entities began having difficulty 

making regular payments on the mortgages. The parties dispute the underlying cause of 

TTM’s failure to make its mortgage payments. The property was foreclosed upon on 

December 19, 2013, and the Bank of Bluegrass (the first lien holder) purchased the 
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property for $1.4 million. All co-owners of the property—Farhat Trust, TTM, and 

DJD—lost their equity in the property due to the foreclosure. Approximately ten months 

after foreclosure, a new entity owned by Dr. Foster, who also owned DJD, secured 

financing and bought the property from Bank of the Bluegrass for $1,461,344. 

 

In May 2015, Farhat Trust filed a complaint against alleging a variety of claims relating 

to the foreclosure on the property and EAC’s subsequent purchase of the property from 

Bank of the Bluegrass.  Farhat Trust asserted it was in partnership with the appellees 

when they mismanaged the property and allowed the mortgages to go unpaid, resulting 

in the loss of Farhat Trust’s twenty percent ownership interest in the property. 

Furthermore, Farhat Trust asserted the existence of a conspiracy, whereby appellees 

deliberately engineered foreclosure by Bank of the Bluegrass in order to strip Farhat 

Trust of its interest, allowing EAC to purchase the property outright. On these grounds, 

Farhat Trust’s complaint alleged fraud, conspiracy, unjust enrichment, breach of 

fiduciary duty, aiding and abetting breach of fiduciary duty, and conversion. The 

complaint also asked for imposition of a constructive trust. 

 

Following discovery, both parties moved for summary judgment. The trial court found 

there was no evidence in the record supporting Farhat Trust’s claims and granted 

summary judgment to the appellees on all counts. Farhat Trust appealed 

Holding:  

 

The Court held that appellees did not owe Farhat Trust fiduciary duties, that the Farhat 

Trust failed to establish that appellees owed a duty to Farhart that it negligently 

breached through its mismanagement of the property, and finally that appellees were not 

unjustly enriched by the mismanagement because there was no benefit to anyone as a 

result of the foreclosure. All of the owners—TTM, DJD, and Farhat Trust—lost their 

equity in the property.  There was no evidence supporting Farhat Trust’s assertion that 

the appellees paid themselves rather than the mortgages and EAC, the current owner, 

paid full market value for the property.  Finally the Court held that Farhat Trust 

presented no evidence of a “wrongful act” by the appellees which would justify an 

equitable remedy such as a constructive trust.  

Victory Community Bank v. Socol, 524 S.W.3d 24 (Ky. Ct. App. 2017) 

Issue: When does the statute of limitations begin to run against a real estate appraiser for 

overvaluing a property in his appraisal? 

 

Facts: Plaintiff Victory is a federally-chartered bank located in Kenton County, Kentucky. 

Defendant Socol is a certified general appraiser who practices in Kentucky and Ohio. In 

2005, Amelia Real Estate Development, LLC, sought to obtain a loan from Victory, 

offering as collateral some real property located in Clermont County, Ohio.  

 

Victory hired Socol to appraise the property. In June 2005, he submitted a report 

opining that the property had a fair market value of $1,215,000 in part based on the 

ability to develop/subdivide the property. In reliance on the appraisal, Victory lent 

$448,000 to Amelia. Because the loan-to-value ratio was under the bank’s threshold, 

Victory did not require Amelia to submit personal guarantees from its members. 

 

About five years later, on December 1, 2010, Amelia defaulted on the loan, which at 

that time was approximately $479,000.  Amelia offered to deed the property over to the 

bank in satisfaction of its debt.  Victory’s president, Jack Kenkel, testified that by this 

point he was concerned about the prior appraised value of the property.  By February 3, 

2011 Kenkel sent Socol a two-page letter stating that Victory intended to foreclose on 
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the property, it anticipated “a large loss” and expressed his skepticism that “a $1 million 

dollar drop in value can be attributed to changes in market conditions.” Kenkel then 

requested Socol comment upon discrepancies between factual statements in the original 

appraisal and information of which Kenkel was then, as of February 3, 2011, aware. 

Victory and Socol entered into a tolling agreement that expired on February 28, 2012.  

Victory filed this suit on March 2, 2012, alleging Socol’s 2005 appraisal was inflated 

because he deliberately withheld or misrepresented key facts about the property, 

including zoning, drainage, and location. 

Holding: The statute of limitations in Kentucky for a claim “arising out of any act or omission in 

rendering, or failing to render, professional services for others, whether brought in tort 

or contract, against a real estate appraiser holding a certificate or license issued under 

KRS Chapter 324A[,]” shall be brought within one year. KRS 413.140 (1)(f). 

  

The statute further provides that a cause of action brought pursuant to this subsection 

“shall be deemed to accrue within one (1) year from the date of the occurrence or from 

the date when the cause of action was, or reasonably should have been, discovered by 

the party injured.” KRS 413.140(3). The latter subsection is essentially a codification of 

the common law “discovery rule,” which provides that “a cause of action will not 

accrue until the plaintiff discovers (or in the exercise of reasonable diligence should 

have discovered) not only that he has been injured, but also that this injury may have 

been caused by the defendant’s conduct.” Fluke Corp. v. LeMaster, 306 S.W.3d 55, 60 

(Ky. 2010). 

  

The trial court held that, but for the tolling agreement, the statutory limitations period 

would have expired on December 1, 2011, one year after the date of the default by 

Amelia. The tolling agreement extended the limitations period to February 28, 2012. 

The complaint was filed three days later, which the trial court concluded prevented the 

action from continuing.  The Court of Appeals of Kentucky affirmed, holding that 

Kenkel’s actions in December 2010 – February 2011 showed that the bank was on 

notice of issues with Socol’s appraisal no later than February 3, 2011, the date of 

Kenkel’s detailed inquiry about problems with the original appraisal.  Because no action 

was filed within one year of that date, or within the extended date under the tolling 

agreement, Victory’s action was dismissed. 

 

LOUISIANA 

Catahoula Lake Investments, LLC v. Hunt Oil Company, 237 So. 3d 585 (La. Ct. App. 2018) 

Issue:   

 

Whether language in a purchase agreement subrogating to Purchaser all causes of action 

Seller has “relating to any hidden or latent defects in the Property” is sufficient, as a 

matter of law, to assign to Purchaser the rights Seller had to sue for environmental 

damages to real estate caused by oil and gas operations prior to Purchaser’s period of 

ownership. 

Facts: 

 

Plaintiff-Owner sued Defendants-Operators claiming property damage from Operators’ 

oil and gas operations on Owner’s property prior to the date Owner acquired it. 

Operators moved to dismiss Owner’s suit on the basis of the “subsequent purchaser 

doctrine,” which prohibits damage suits against operators when the alleged damages 

occurred before the claimant took title to the property. Owner argued that the 

“subsequent purchaser doctrine” did not apply because of the exception to such doctrine 

that permits a subsequent owner to file suit if the subsequent owner’s purchase 

agreement expressly assigned to it the right of action against such operators.  The trial 

court found that the Owner was barred because the applicable language in the purchase 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000010&cite=KYSTS413.140&originatingDoc=I62f11dd0d9f611e6960ceb4fdef01e17&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d08f0000f5f67
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021581786&pubNum=0004644&originatingDoc=I62f11dd0d9f611e6960ceb4fdef01e17&refType=RP&fi=co_pp_sp_4644_60&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_60
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021581786&pubNum=0004644&originatingDoc=I62f11dd0d9f611e6960ceb4fdef01e17&refType=RP&fi=co_pp_sp_4644_60&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_60
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agreement, which stated in pertinent part that “Vendor expressly subrogates Vendee to 

all rights, claims and causes of action Vendor may have arising from or relating to any 

hidden or latent defects in the Property,” was too broad to constitute an express 

assignment of Owner’s right of action against Operators.  

Holding:  

 

The Court of Appeals reversed, holding that because the language at issue specified 

claims related to “hidden or latent defects” in the Property only, as opposed to any 

defect (such as defects that are out-in-the-open), the purchase agreement sufficiently 

assigned to Owner the prior owner’s rights to proceed against the Operators, and 

therefore the “subsequent purchaser doctrine” did not prohibit Owner’s suit. 

MISSISSIPPI 

Swartzfager v. Saul, 213 So. 3d 55, 63 (Miss. 2017) 

Issue:  

 

Whether vendor’s signed letter to purchaser, agreeing to convey a tract of land, 

combined with purchaser’s mapped out description of his chosen property, qualified as a 

writing under the Statute of Frauds.  

Facts:  

 

Buyer and Seller reached a verbal agreement for Buyer to purchase a portion of Seller’s 

Deerfield development. Subsequently, Seller approached Buyer and asked if he would 

agree to purchase a portion of Seller’s Grand View Estates development instead of a 

portion of the Deerfield development because if Seller could sell the entire Deerfield 

development to a third-party, he would receive a substantial profit. Buyer agreed to the 

substitution and Seller documented their agreement by stating that within ten days of 

request, he would transfer an unspecified six acres of the Grand View Estates 

development to Buyer for “good and valuable consideration” already received. Buyer 

requested closing and presented a survey specifying which six acres he would acquire 

with Seller’s written contract on multiple occasions. However, Seller delayed or did not 

respond with each request. Buyer filed suit against Seller seeking damages and specific 

performance. The Chancery Court found that a valid contract existed, and awarded 

Buyer damages.  

Holding:   

 

The Supreme Court of Mississippi affirmed the Chancellor’s ruling that Buyer was 

entitled to damages and specific performance. The Court reasoned that an enforceable 

contract existed because (1) the combination of Seller’s written statement, together with 

Purchaser’s contract constituted a writing that satisfied Mississippi’s Statute of Frauds, 

(2) even though there was no price listed in the contract, the contract stated that Seller 

would transfer the land for consideration previously received, and based on testimony, 

Seller had agreed to transfer the Grand View Estates property in exchange for Buyer 

releasing its right to buy the Deerfield property, and (3) because Seller was the drafter of 

the contract, any ambiguities were to be interpreted against him.  

MASSACHUSETTS 

Weiss v. U.S. Bank, N.A. (In re Mularski), 565 B.R. 203 (Bankr. D. Mass. 2017) 

 

Issue:   

 

Whether a bankruptcy trustee can avoid a Massachusetts prepetition foreclosure sale 

where the purchaser failed to record its interest as of the bankruptcy petition’s filing. 

Facts: 

 

Upon Debtor’s default under a mortgage, the mortgagee (“Bank”) sold the property to 

itself (as the highest bidder) at a properly conducted foreclosure sale.  Despite 

purchasing the property on April 21, Bank failed to prepare its foreclosure deed until 

June 12 and its affidavit of sale until June 16.  Bank further failed to record these 

required documents until August 12.   

 

Debtor filed in Chapter 7 on July 9, while Bank’s deed vesting title was unrecorded.  

Debtor’s Trustee sought to avoid the transfer under 11 U.S.C. 544(a)(3), which grants 

the Trustee a “strong-arm” power to avoid a prepetition transfer to the extent that, under 
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applicable state law, a hypothetical bona fide purchaser would have superior rights to a 

transferee with an unrecorded interest. 

Holding:  

 

The Trustee could partially avoid the transfer under Section 544(a)(3).  While the 

Trustee could not avoid transfer of legal title to Bank because Debtor had transferred 

legal title to Bank when it granted its mortgage, the foreclosure sale transferred 

Debtor’s remaining interest, her equity of redemption in the property (an estate under 

Massachusetts law), to Bank.   

 

No Massachusetts cases have considered whether a bona fide purchaser of an equity of 

redemption takes title free of a prior but unrecorded interest.  Unlike other states, 

though, Massachusetts does not charge bona fide purchasers with inquiry notice of 

unrecorded interests.  Instead, a bona fide purchaser has superior rights to an unrecorded 

purchaser unless it takes with actual knowledge of the unrecorded transfer.   

 

Because Section 544(a) does not charge the Trustee with actual knowledge and 

Massachusetts law does not charge a bona fide purchaser with inquiry notice, the 

Trustee had superior rights to a prior, unrecorded purchaser. Accordingly, Trustee could 

avoid the transfer of Debtor’s equity of redemption.  Contrary cases from other 

jurisdictions are distinguishable because, unlike Massachusetts, their recording regimes 

charge bona fide purchasers with inquiry notice. 

 

Bank’s policy argument, that such a regime imposes an unduly burdensome obligation 

on purchasers to record immediately, was unavailing.  Congress clearly granted trustees 

strong-arm powers, and Massachusetts law unambiguously protects bona fide 

purchasers who take without actual knowledge of the prior unrecorded transfer.  Any 

relief for those in Bank’s situation must therefore come from legislation. 

Eastern Bank v. Benton (In re Bent Falcone Brothers, Inc on), 563 B.R. 113 (Bankr. D. Mass. 2017) 

Issue:  

 

Whether a mortgage provides constructive notice where the granting clause correctly 

lists the property’s street address but the metes and bounds description describes a 

different property. 

Facts:  

 

The Bentons (“Debtor”) executed a home equity mortgage with Eastern Bank (“Bank”) 

on December 8, 2015.  The granting clause listed the encumbered property’s correct 

street address.  However, the metes and bounds legal description described a different 

property Debtor owned.  Bank recorded the mortgage without noticing the discrepancy.  

A review of the grantor/grantee index indicated that the mortgage encumbered the 

incorrect property.  

 

Debtor filed a Chapter 7 petition on April 15, 2016.  Bank brought suit to reform the 

mortgage and obtain a declaratory judgment making reformation effective as of the 

mortgage’s execution (December 8, 2015).  The Trustee counterclaimed, seeking to 

avoid the mortgage.  

Holding:   

 

The discrepancy did not provide constructive notice, allowing the Trustee to avoid the 

mortgage using its 11 U.S.C. 544(a)(3) “strong-arm” power.  Under Massachusetts law, 

a bona fide purchaser has superior rights to a mortgagee if it takes without actual or 

constructive knowledge of a recorded mortgage.  11 U.S.C. 544(a) does not charge 

trustees with actual knowledge.   

 

No Massachusetts cases had considered whether a mortgage listing a correct street 

address but an incorrect metes and bounds description sufficed to establish constructive 

knowledge.  However, in deeds with inconsistent descriptions, the more specific 
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description prevails under clear Massachusetts precedent.  As held in analogous cases 

from other jurisdictions, this inconsistency did not give rise to constructive notice 

because it would be unreasonable to insist a purchaser cross-check all mortgage 

information where the mortgage, as here, contained a “detailed, specific legal 

description in which there is no ambiguity.”  Thus a bona fide purchaser would not be 

charged with constructive notice of the mortgage, allowing the Trustee to avoid the 

transfer.  

MICHIGAN 

Richardson v. Spark Investment LLC, 2017 WL 6502948, (Mich. App., 2017) 

Issue:   Whether the trial court erred in its ruling granting summary judgement to defendants on 

plaintiff-Richardson’s quiet title claim? 

Facts: 

 

In 2011, plaintiff purchased five lots located in the City of Westland, identified as lots 

3, 4, 39, 40 and 43. Lots 3 and 4 are improved with a building from which plaintiff 

operates a physical therapy business. All five lots were transferred in a single deed. It is 

undisputed that proper legal descriptions for all five lots were included in the deed, that 

the tax parcel numbers for the lots were also included,
 
and that the deed contains a 

“commonly known address” for the parcels, which is the address of the building on lots 

3 and 4.  

 

Property tax bills for lots 3 and 4 were sent to plaintiff and, the taxes were timely paid. 

However, the tax bills for the undeveloped lots were sent to plaintiff’s predecessor in 

title and went unpaid. As a result, in 2013, the Treasurer began foreclosure proceedings. 

It is undisputed that the Treasurer sent notice to plaintiff’s predecessor in title rather 

than to plaintiff. Plaintiff became aware of this in time to pay the back taxes on lots 40 

and 43 and prevent their sale, he did not learn of it in time to do so with respect to lot 

39. The Treasurer sold lot 39 at auction to defendant Spark Investment LLC in 2014.  

 

Thereafter, plaintiff commenced the instant quiet title action to regain title to lot 39 

based upon a lack of notice. Defendants maintain that the Treasurer did all that was 

legally and reasonably necessary to provide notice- the Treasurer mailed notice to 

plaintiff’s predecessor in title believing that to be the owner of the property, published 

notice in the Detroit Legal News, and posted a notice on the vacant lot. Plaintiff 

maintains that, had the Treasurer fully searched the land records, it would have 

discovered plaintiff’s ownership of the property.  The trial court granted summary 

disposition in favor of defendants.  Plaintiff appealed. 

 

Holding:  

 

The Court held that the Treasurer’s efforts failed to comply with due process, and did 

not even comply with the requirements of MCL 211.78i, the
 
Michigan law that 

addresses the county treasurer’s responsibility to identify property owners of property 

subject to tax foreclosure. Apparently the local and county tax records did not reveal the 

correct identity of the property owner, most likely due to the inadequate transfer 

affidavit. But as subsection (6) makes clear, mere reference to the tax records does not 

satisfy the Treasurer’s obligations. The Treasurer must also search the land title records. 

 

It is undisputed that the deed was recorded and did (1) include the legal description of 

lot 39, (2) identify that plaintiff was the grantee, and (3) list plaintiff’s business address. 

In short, had the Treasurer searched the land records and found the deed, plaintiff would 

have been identified as the owner of the property and the address to which notice should 

have been sent would have been discovered as well. The Treasurer’s only reason for not 

finding the deed appears to be that the deed, while recorded in the land records, was not 
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properly indexed to lot 39, and consequently not included when only a summary of the 

records is searched. But the statute does not merely direct a search of the index or other 

summary, but it requires a search of the actual land title records. 

 

Indeed, defendants’ argument (as well as the trial court’s conclusion) is based upon the 

presumption that plaintiff failed to record the deed under lot 39. But they provide no 

such legal basis for such a conclusion. Based on Michigan law (MCL 565.501 and MCL 

565.531), the failure to link the deed to lot 39 in the index would fall upon the Register, 

not the grantee. Therefore, the failure to discover that plaintiff as a person entitled to 

notice falls upon Wayne County because (1) the Register failed to properly index the 

deed and (2) the Treasurer chose to rely upon the inadequate index instead of consulting 

the actual land records. 

Because a thorough search of the actual land title records would have revealed 

plaintiff’s interest in the property, and where notice could properly be sent, this court 

concludes that plaintiff was denied due process due to a lack of notice of the 

proceedings. Accordingly, plaintiff, not defendants, was entitled to summary 

disposition. 

 

Reversed and remanded to the trial court for entry of judgment in favor of plaintiff.  

Vergote v. Vergote, 2018 WL 1122070 Victory Community Bank 

Issue: Did defendant properly assert claims for an accounting and  

Facts: Plaintiff (“Leo”) and defendant (“Lillian”) divorced in 2004.  Their divorce included a 

property settlement agreement that in pertinent part “that the parties will continue to 

own, manage and equally split the income from” commercial property in Canton, 

Michigan that the Vergotes owned in an LLC. The property settlement agreement also 

provided that defendant would “continue to perform the day to day management, 

maintenance and all other actions necessary” with respect to the LLC that owned the 

Canton property and that “[n]either party will incur unnecessary expenses or do any 

other acts” relating to the Canton property, “which impairs either the value of the 

property or the monthly income to be derived from the property.”  

 

In 2015, Leo assented to Lillian listing the Canton property for sale for $3.65 million.  

Leo only received $25,000 in proceeds from the closing.  After closing, Leo learned 

Lillian had had given her trust a mortgage in 2012 against the Canton property in excess 

of $700,000 and that she was paid $717,517.96 at the closing on the sale of the Canton 

property. 

 

Leo filed suit, alleging that Lillian breached their agreements and her fiduciary duties.  

Leo sought recovery of the unauthorized distribution of funds and for an accounting.  

The lower court granted Lillian’s motion for summary dismissal, holding that Leo got 

the entire distribution he was entitled based on his ownership interest in the LLC. 

Holding: The Court reversed and remanded. The trial court’s ruling granting summary disposition 

was based solely on its conclusion that plaintiff had failed to allege damages that he had 

received the entire distribution to which he was entitled based on his ownership interest. 

However, on appeal the Court found that Leo asserted damages, including reduced 

proceeds from the sale of the Canton property because the mortgage was paid before 

distributions were made.  The Court also held that the lower court inappropriately 

ignored Leo’s request for an accounting of the LLC (including for the time prior to 

closing). 



VENDOR & PURCHASER 

DMEAST #35150159 v1 State Cases 

146 

MINNESOTA 

EIGHTH CIRCUIT 

Bertsch v. Ehlen, 2017 WL 1833279 (Minn. Ct. App. May 8, 2017) 

Issue:   

 

Whether the term “permitted assigns” created an enforceable restriction on assignment 

in the purchase agreement. 

 

Facts: 

 

In July 2013, Ehlen, defendant, and his son P.E. entered into a purchase agreement for 

Ehlen’s share of the subject property.  The purchase agreement stated that Ehlen 

“hereby sells and agrees to convey to [P.E.], and assigns,” his interest in the property.  

The purchase agreement also mentioned “permitted assigns” in two separate clauses, 

but did not define the term.  On December 13, 2013, P.E. transferred his interest as a 

buyer in the purchase agreement to the Appellants through an assignment agreement.  

Ehlen did not consent to the assignment and did not transfer his interest in the property 

to Appellants on the scheduled closing date.  

 

Appellants then filed suit against Ehlen for breach of contract, alleging that they had a 

right through a valid assignment to enforce the purchase agreement.  The district court 

interpreted “permitted assigns” in the purchase agreement to mean that Ehlen’s consent 

was necessary for any assignment to be valid.  Because Ehlen did not consent, the 

district court dismissed Appellants’ breach of contract claim with prejudice, concluding 

that the assignment was invalid and Appellants had no rights to enforce the purchase 

agreement.  

 

Holding:  

 

The Court of Appeals of Minnesota found that the term “permitted assigns” is 

ambiguous in the context of the purchase agreement, as it could either require consent 

from the non-assigning party or serve to limit potential assignees to those permitted by 

law. While Minnesota law does not require any “specific terms” or “magic words” to 

create an anti-assignment provision, just language that demonstrates the intention of the 

parties that it shall not be assigned. The purchase agreement here includes no such 

language. Therefore the case was remanded to the district court for entry of judgment 

for Appellants and calculation of the purchase price pursuant to the district court’s 

alternative conclusions of law. 

City Center Commons, LLC v. DeSoto Associates, LLC, 2017 WL 1436093 (Minn. Ct. App. Apr. 24, 

2017) 

Issue:   

 

(1) Whether DeSoto intentionally procured a breach of the Purchase Agreement 

between the EDA and City Center sufficient to support a cause of action for tortious 

interference with a contractual relationship; 

 

(2) Whether DeSoto’s actions were independently tortious or in violation of a state or 

federal statute or regulation supporting a finding of tortious interference with 

prospective economic advantage; and 

 

(3) Whether City Center identified any facts that could have been discovered that would 

have affected the district court’s decision or could have created a genuine dispute of 

material fact precluding summary judgment.  

 

Facts: 

 

This action involves a shopping center that is comprised of three separately owned 

tracts of land.  City Center and DeSoto are both commercial real estate entities, and 

each owns one tract within the shopping center.  The City of Forest Lake Economic 

Development Authority (“the EDA”) owns the third tract which includes Lot 5, the 
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piece of property at issue.  

 

On December 20, 2012, Desoto, the EDA, and Pace Development, Inc. (the prior owner 

of Lot 5) executed a document titled “amended and restated operation and easement 

agreement” (“the OEA”), which included language requiring prior written approval 

from DeSoto for any development and utilization of Lot 5 whether by the EDA or any 

assignee or successor in interest thereof, and that any development on Lot 5 should not 

impede visibility or accessibility of and to buildings or development of DeSoto’s tract. 

The OEA also granted DeSoto a 90-day right of first refusal to participate with the EDA 

in any development of Lot 5.  

 

On February 24, 2016, the EDA and City Center executed a purchase agreement for the 

sale of Lot 5 by the EDA to City Center. City Center maintains that it intended to 

construct a building on Lot 5, which it then planned to lease to Anoka Hennepin Credit 

Union. The Purchase Agreement contained language requiring EDA to advise DeSoto 

of its rights under the Right of First Refusal and to request DeSoto’s waiver of that 

Right.  If DeSoto declined to waive its Right of First Refusal, then the Purchase 

Agreement would be null and void. 

 

DeSoto chose to exercise right to participate with the EDA in the development of Lot 5 

and complied with the necessary steps. Around the same time, DeSoto entered into a 

purchase agreement with Anoka Hennepin Credit Union, which provided that DeSoto 

would purchase Lot 5 from the EDA and then sell the property to the Credit Union.  

 

After the EDA informed City Center that the Purchase Agreement was null and void, 

City Center brought suit against DeSoto on July 1, 2016, alleging claims of tortious 

interference with contract and tortious interference with prospective economic 

advantage and seeking injunctive relief.  The district court ultimately granted summary 

judgment for DeSoto, dismissed City Center’s complaint in its entirety, and denied City 

Center’s motion for leave to amend. City Center appealed. 

Holding:  

 

The court first finds that the Purchase Agreement is unambiguous as it makes the sale of 

Lot 5 to City Center contingent upon DeSoto’s waiver of its right of first refusal under 

the OEA. The undisputed facts establish that the OEA grants DeSoto a right of first 

refusal and that DeSoto did not waive it, thus establishing that the Purchase Agreement 

was not breached when the EDA did not sell Lot 5 to City Center. Without a breach of 

contract, City Center is unable to establish the third element of tortious interference 

with a contractual relationship—the intentional procurement of a breach of contract. 

The district court did not err in granting summary judgment to DeSoto on this claim. 

 

The court also finds that the district court did not err in granting summary judgment on 

City Center’s claim of tortious interference with prospective economic advantage. City 

Center failed to show how DeSoto’s actions were independently tortious or in violation 

of a state or federal statute or regulation, a critical element of this tortious interference 

claim. The undisputed facts establish that DeSoto simply chose not to waive its right of 

first refusal.  

 

Lastly, the court finds that the district court did not abuse its discretion in denying City 

Center’s continuance request. City Center failed to identify any facts that could have 

been discovered that would have affected the district court’s decision or could have 

created a genuine dispute of material fact precluding summary judgment.  

 



VENDOR & PURCHASER 

DMEAST #35150159 v1 State Cases 

148 

Doran Development, LLC v. Southeast Properties, Inc., 2017 WL 2062055 (Minn. Ct. App. May 15, 

2017) 

Issue:   

 

Whether a verbal settlement agreement for the sale of land is enforceable. 

Facts: 

 

Defendant Southeast Properties, Inc. owned the real property at issue located at 1309 

and 1311 4
th
 Street Southeast in Minneapolis, Minnesota (the “Property”). Appellant 

Wael Sakallah is a lessee at the Property who had a right of first refusal to purchase the 

Property.  

 

In the fall of 2013, Doran Development entered into purchase agreements for two 

parcels that abutted the Property, 1315 4
th
 St SE and a second property called the White 

House Property.   

 

After acquiring the abutting parcels, Doran entered into negotiations with Southeast to 

purchase the Property.  The purchase agreement between Doran and Southeast included 

a provision obligating Southeast to grant an access easement and a temporary 

construction easement to the owner of the abutting parcels (which was Doran).  During 

due diligence, Doran learned that Skallah had a right of first refusal.  Sakallah timely 

exercised his right of first refusal by placing his own name on the purchase agreement.  

 

In March 2014, Doran commenced suit against Southeast and Sakallah to enforce its 

third-party beneficiary rights to the easements referenced in the purchase agreement.  

Doran Development also filed a notice of lis pendens. In May 2014, Southeast sent 

Sakallah signed final drafts of the easement agreements. Eventually, Doran 

Development delivered a release of the lis pendens filed on the Property in exchange for 

the fully executed easement agreements.  

In May 2015, Doran and Sakallah’s attorneys informed the court of a purported verbal 

settlement agreement. The parties neither reduced the terms of the verbal settlement 

agreement to writing nor drafted a purchase agreement for this transaction. One week 

later, the Doran parties informed Sakallah they no longer wanted to include the sale of 

real estate in the settlement agreement. Sakallah moved to enforce the settlement 

agreement. The district court entered judgment in favor of the Doran parties and 

Southeast on all claims. This appeal followed.  

 

Holding:  

 

The Court first held that the district court did not abuse its discretion in denying 

Sakallah’s motion to enforce the verbal settlement agreement. Under Minnesota law, a 

verbal settlement agreement involving the sale of land may be enforced “if there exists a 

note or memorandum as evidence of the contract.” Sakallah offered three writings as 

evidence of the contract, which the court found did not satisfy the requirements of the 

statute of frauds.  

 

NEW JERSEY 

Conley v. Guerrero, 157 A.3d 416 (N.J. 2017). 

Issue:  

 

Whether seller’s attorney’s disapproval of a purchase agreement by email and fax within 

the three-day disapproval window voids the agreement despite the fact that the contract 

required notification by certified mail, telegram, or personal delivery and a 1983 

settlement between the New Jersey State Bar Association and the New Jersey 

Association of Realtor Boards requires notification by certified mail, telegram, or 

personal delivery.  

Facts:  Seller and Buyers entered into a purchase agreement for a condominium which was 
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 prepared by their joint real estate broker. In accordance with New Jersey law, the 

agreement included an attorney-review clause, which gave the parties’ respective 

attorneys three business days to review the contract before it became legally binding, and 

required notice of disapproval to be sent to the other party and its broker by certified 

mail, telegram, or personal delivery.  

 

Within the attorney-review period, Seller’s attorney emailed and faxed a letter to Buyers’ 

attorney disapproving the contract and copied the joint broker on the email.  Buyers 

refused to accept this method of notice and filed a breach-of-contract complaint 

demanding specific performance. 

 

The trial court dismissed Buyers’ complaint.  The Appellate Division found for Buyers. 

Holding:   

 

Because Buyers received actual notice of disapproval within the three-day attorney-

review period by a method of communication commonly used in the industry, the notice 

of disapproval was valid.  The Court, using its constitutional authority over the practice 

of law, further held that an attorney’s notice of disapproval of a real estate contract may 

be transmitted by fax, email, personal delivery, or overnight mail with proof of delivery. 

 

The Court reasoned that this decision protects the public interest in making the contract 

subject to prompt attorney review if either buyer or seller so desires and in the public’s 

right to be protected from inadequate information.  A contrary result would undermine 

the purpose of the attorney-review clause and would elevate form over purpose. 

NEW MEXICO 

Jefferson-Pilot Investments, Inc. v. Cottonwood Phase V, LLC, 2017 WL 3484521 (N.M. Ct. App. July 28, 

2017) 

Issue:   

 

(1) Whether settlement funds owed to borrower from a lease with a third party can be 

distributed to lender if borrower defaults on its obligations under the loan. 

Holding:  

 

The court upheld the lower court’s decision that Jefferson was entitled to the Circuit 

City funds under the loan. The lower court found that the language of the agreement 

was unambiguous and that the Circuit City money was properly characterized as 

“monies” arising under “the Leases” of Cottonwood. The appeals court agreed. 

Cottonwood argued that the Circuit City money was not directly related to its leasing 

operations and that the money was more properly characterized as “lease-rejection 

damages” to which Jefferson was not entitled. The court disagreed and found that, “the 

only reasonable interpretation of the language is that fees or sums that were awarded to 

[Cottonwood] in the bankruptcy proceeding fit within the terms of the [Agreement], and 

were properly awarded to [Jefferson].” 

NEW YORK 

Lodge II Hotel LLC v. Joso Realty LLC, 64 N.Y.S.3d 846 (N.Y. App. Div. 2017). 

Issue: 

 

Whether a party breaches a letter of intent when a purchase agreement is not finalized 

between the parties. 

Facts: 

 

Seller and Purchaser entered into a letter of intent (“LOI”) with respect to the sale and 

purchase of a commercial property. The LOI specified, in pertinent part, that (a) the 

parties would negotiate a purchase and sale agreement in good faith and (b) that neither 

party intended to be contractually bound by the terms of the LOI. After Seller drafted a 

purchase and sale agreement and revised the purchase and sale agreement to incorporate 

comments from Tenant, Seller ended negotiations with Purchaser.  Subsequently, Seller 

sought a declaration that they are not liable to Purchaser for the non-sale of the property 

and Purchaser asserted counterclaims for damages based on, among other things, breach 

of contract and promissory estoppel.  Seller moved for summary judgment with respect 
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to the above declaration and for summary judgment dismissing the counterclaim. The 

trial court granted the motion and Purchaser appealed. 

Holding: 

 

The appellate court affirmed the trial court’s ruling and found that: 

 

Although the parties’ letter of intent required them to negotiate a purchase and sale 

agreement in good faith, it failed to identify any specific, objective criteria or guidelines 

by which to measure the parties’ efforts. The appellate court concluded the evidence in 

the record demonstrated that Seller prepared a proposed purchase and sale agreement in 

accordance with the letter of intent, and thereafter revised the proposed purchase and 

sale agreement to incorporate and accommodate requests made by Purchaser during 

several weeks of negotiations.  Accordingly, the appellate court found the evidence 

sufficient to establish that Seller proceeded within the framework outlined in the letter 

of intent and did not renounce its terms or insist on conditions that were inconsistent 

with the letter of intent. 

 

The unambiguous language of the letter of intent established that neither party intended 

to be contractually bound or obligated to negotiate the transaction to completion by the 

terms of the LOI. 

Greene v. Rachlin, 63 N.Y.S.3d 78 (N.Y. App. Div. 2017). 

Issue: 

 

Whether an email from the sellers’ real estate agent to prospective purchasers 

constituted a counteroffer which, when accepted by purchaser, constituted an 

enforceable contract. 

Facts: 

 

Sellers retained Douglas Elliman Real Estate, Inc. (“Sellers’ Agent”) to market and sell 

their property.  Purchaser instructed its real estate agent to submit an initial offer to 

purchase the property for $660,000 to Sellers’ Agent. Seller’s Agent replied stating that 

Purchaser’s offer was rejected and included that Sellers “have counter at $670,000 and 

will not accept a lower offer from anyone.” The next day, Purchaser’s real estate agent 

sent an email to Sellers’ Agent containing certain terms of sale, a purchase price of 

$670,000, and a memorandum of sale and subsequently, the Purchaser delivered a down 

payment check and a memorandum of sale signed by Purchaser to Sellers’ attorney.  

Sellers’ counsel returned the check with a letter stating that there was no contract. 

 

Alleging that the email from Sellers’ Agent constituted a written and binding 

counteroffer, Purchaser filed suit against Sellers and Sellers’ Agent seeking, among 

other things, (a) the specific performance of the alleged contract and (b) damages for 

tortious interference with contract and breach of the covenant of good faith and fair 

dealing. Sellers’ Agent filed for summary judgment and the trial court granted summary 

judgment to Sellers’ Agent and, after searching the record, also granted summary 

judgment to Sellers.  

Holding: 

 

The appellate court affirmed the ruling of the trial court, and held in pertinent part that 

because the email from Sellers’ Agent only noted that it will not accept an offer lower 

than $670,000.00 and did not include any other essential items usually found in a real 

estate contract (such as, closing date, quality of title to be conveyed), the email was not 

a binding and unequivocal offer to sell the property to the Purchaser and did not 

establish a meeting of minds to form a binding oral contract. 

Mineroff v. Lonergan, 58 N.Y.S.3d 136 (N.Y. App. Div. 2017). 

Issue: 

 

Whether a seller breached and defaulted in its performance of the contract for the sale of 

a premises when the seller represented that the premises was free and clear of any mold 

or evidence of any existing mold remediation and the purchaser proved that to be false; 
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and whether a purchaser’s act of canceling the contract constituted an anticipatory 

breach of the contract. 

Facts: 

 

A real property purchase contract stated that, in the event of a default by Purchaser, 

Seller’s sole remedy would be to retain the $560,000 down payment as liquidated 

damages.  The contract included a representation by Seller that the premises “is free and 

clear of any mold or evidence of any existing mold remediation” and a provision stating 

that Seller has sixty days to remediate any defect Purchaser is unwilling to waive.  

 

Prior to the closing, Purchaser discovered mold in the premises and sent written notice 

to Seller cancelling the contract and requesting the immediate return of its down 

payment.  Seller refused and subsequently brought suit against Purchaser alleging that 

Purchaser had breached or anticipatorily breached the contract and Seller was therefore 

entitled to retain the down payment as liquidated damages. 

 

The trial court denied the branch of Seller’s motion for summary judgment and directed 

Seller to return the down payment and in a second ruling, dismissed the case. Seller 

appealed on an argument that Seller’s representation on mold was not materially false 

because the mold was not “toxic” and alternatively, that Purchaser had anticipatorily 

breached the contract because it did not permit Seller an opportunity to cure the default 

in accordance with the terms of the contract. 

Holding: 

 

The appellate court affirmed the trial court’s ruling and held that: 

 

Purchaser’s cancellation of the contract was not a breach of the contract because Seller 

represented that the Premises was free and clear of any mold (not certain types of mold) 

and Purchaser presented evidence of mold. The court would not modify the contract to 

limit the representation to “toxic” mold. 

 

Purchaser’s cancellation of the contract instead of permitting Seller the contractual 

sixty-day period to remediate the mold was not an anticipatory breach of the contract 

because even if Seller had the sixty-day period, it would not be able to cure the defect 

because the premises would have evidence of existing mold remediation in violation of 

the representation in the contract. 

 

MD3 Holdings, LLC v. Buerkle, 72 N.Y.S.3d 310 (N.Y. App. Div. 2018). 

Issue: 

 

Whether a lender’s revocation of a mortgage commitment after the purchaser provided 

lender with additional projections from the purchaser’s accountant relieved that 

purchaser of its obligations under a purchase agreement. 

Facts: 

 

Purchaser entered into a contract with Seller to purchase Seller’s commercial building.  

The contract included a standard mortgage contingency provision and a bank 

subsequently issued Purchaser a conditional mortgage commitment letter.  After 

receiving the conditional mortgage commitment letter, Purchaser provided the bank 

with additional projections from his accountant that cast doubt upon the financial 

viability of the planned use of the building. Upon reviewing the accountant’s analysis, 

the bank revoked the mortgage commitment and the sale could not close without 

financing.   

 

Seller sued Purchaser for breach of contract alleging that Purchaser had wrongfully 

induced the bank to revoke the mortgage commitment.  The trial court granted Seller’s 

motion for summary judgment on the complaint.  Purchaser appealed. 

Holding: The appellate court reversed the trial court’s decision and found that: 
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When a mortgage commitment is revoked after the expiration of the financing 

contingency, purchaser’s performance of the contract is excused unless the purchaser 

acted in bad faith. Here, Purchaser’s performance is excused because Purchaser had a 

duty of fair dealing with the bank and therefore Purchaser’s act of providing the 

accountant’s report to the bank was Purchaser’s honoring of its duty of fair dealing and 

not a bad faith act of Purchaser. 

 

Tomhannock, LLC v. Roustabout Resources, LLC 51 N.Y.S.3d 671 (N.Y. App. Div. 2017). 

Issue: 

 

Whether an option contract requiring a purchaser to re-convey 3.5 acres of 15.9 acre 

parcel of land created a condition precedent for the seller to obtain subdivision approval 

prior to exercising its option. 

Facts: 

 

In April 2002, Tomhannock, LLC (“Seller”) sold a 15.9-acre parcel of land to a buyer.  

Seller and the buyer entered into an option contract, whereby the buyer agreed to re-

convey 3.5-acres of the whole parcel at Seller’s request, provided that the request was 

made within the ten-year option period.  As consideration for the option contract, Seller 

reduced the purchase price of the 15.9-acre parcel and agreed to pay its proportional 

share of taxes for the 3.5 acre parcel. 

 

In October 2005, buyer conveyed the entire 15.9-acre parcel to Ronald and Linda 

LaPorte (the “LaPortes”).  The conveyance of the parcel of land was subject to the same 

option contract originally entered into between buyer and Seller.  In January 2011, 

Seller advised the LaPortes that it will be exercising its option with respect to the 3.5-

acre parcel.  The LaPortes subsequently conveyed the entire 15.9-acre parcel to 

Roustabout, LLC (“Roustabout”).  Seller then informed Roustabout that it will be 

exercising its option within the agreed upon option period and demanded that 

Roustabout re-convey the 3.5-acre parcel of land to Seller.  Roustabout refused, and 

Seller brought suit for specific performance of the option contract.  Purchaser moved for 

summary judgment dismissing the complaint, and Seller cross-moved for partial 

summary judgment as to its cause of action seeking specific performance of the option 

contract.  The trial court granted Seller’s motion and required Roustabout to sign the re-

conveyance deed within 30 days.  Roustabout appealed. 

Holding: 

 

The appellate court affirmed the trial court’s decision and found that: 

 

Seller made a timely written demand, and Roustabout is obligated to render the required 

deed. 

 

Roustabout misconstrued language in the contract and argued that Seller must first 

obtain subdivision approval before exercising its option.  The trial and appellate court 

found that nothing in the agreement creates any kind of condition precedent to Seller 

exercising its right under the option contract; 

 

Here, the option contract does not set forth any condition precedents to Roustabout 

performance thereunder.  Rather, as the option contract makes clear, if Seller made a 

written demand seeking re-conveyance of the parcel within the 10-year option period, 

Roustabout was required to re-convey the parcel of land to Seller. 

SJSJ Southold Realty, LLC v. Fraser, 54 N.Y.S.3d 118 (N.Y. App. Div. 2017). 

Issue: 

 

Whether a purchaser of property was entitled to specific performance when the seller 

canceled the contract of the property, pursuant to its terms, after making good faith 

efforts to resolve a tax lien in the amount of $6,000,000 on the property. 
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Facts: 

 

Purchaser entered into a contract to purchase a parcel of real property from Seller.  The 

contract permitted Seller to return Purchaser’s down payment and cancel the contract in 

the event “the reasonably estimated aggregate cost to remove or comply with any 

violations or liens which Seller is required to remove or comply with...shall exceed 

$23,500.”  The parcel was subject to a $6,000,000 federal tax lien.   

 

After Seller failed to obtain a release of the lien, Seller advised Purchaser that it could 

not remove the lien and deliver insurable title and, therefore, it was canceling the 

contract and returning Purchaser’s down payment.  Purchaser brought suit for specific 

performance of the contract.  The trial court denied Purchaser’s motion for summary 

judgment on the complaint and granted Seller’s cross-motion for summary judgment, 

dismissing the complaint. 

Holding: The appellate court affirmed the trial court’s ruling and found that: 

 

Where a contract for the sale of real property provides that in the event the seller is 

unable to convey title in accordance with the terms of the contract, the seller may refund 

the buyer’s down payment and cancel the contract without incurring further liability, 

provided the seller acted in good faith and the situation is beyond the parties’ control, 

seller may do so. 

  

Here, Seller validly canceled the contract for the sale of property pursuant to its terms 

after making good faith efforts to resolve the tax lien.  Accordingly, Purchaser was not 

entitled to specific performance. 

Princes Point LLC v. Muss Development L.L.C., 65 N.Y.S.3d 89 (N.Y. 2017). 

Issue: 

 

Whether a prospective purchaser’s commencement of a lawsuit against a seller of real 

property constituted an anticipatory repudiation of the contract. 

Facts: 

 

Purchaser agreed to purchase a developable waterfront parcel of property (the 

“Property”) from Seller.  A purchase agreement (the “Agreement”) for sale of the 

Property was executed in 2004.  The Agreement provided that, as a condition precedent 

to closing, Seller was required to deliver certain government approvals necessary to 

develop the property.  The Agreement prescribed a closing date of 30 days after 

Purchaser received notice that the approvals had been obtained, but in no event later 

than the “Outside Closing Date.”  The Agreement also provided that if the approvals 

could not be obtained by the Outside Closing Date, then either party could terminate the 

Agreement upon 30 days’ prior notice.  In lieu of termination, Purchaser retained an 

option to waive the approvals and proceed to closing. 

 

Seller was ultimately unable to obtain the requisite development approvals from the 

state of New York by the Outside Closing Date set in the Agreement.  Subsequently, the 

parties amended the Agreement to increase the purchase price and down payment to be 

made with respect to the Property, to require the parties to share in the costs of 

remediation, and to extend the Outside Closing Date.  Through a series of amendments, 

the Outside Closing Date was repeatedly extended based on the ongoing nature of the 

remedial work required to close the sale.  Such amendments also contain what is 

referred to as a forbearance clause, which essentially provided that, “as a material 

inducement to Seller’s agreement to the New Outside Closing Date,” Purchaser would 

“not ... commence any legal action against Seller ... in the event that any of the 

Development Approvals had not been issued or the remedial work not been completed 

by the New Outside Closing Date.” 
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Approximately one month before the final new Outside Closing Date, Purchaser 

brought suit against Seller.  Purchaser sought, among other things, specific performance 

of the contract absent the amendments on the ground that the amendments were 

executed based on Seller’s alleged misrepresentation of their ability to complete the 

remedial work necessary to close the sale.  Seller counterclaimed, alleging, among other 

things, that by failing to close the transaction in accordance with the Agreement, 

Purchaser defaulted on that Agreement, thereby entitling Seller to retain the entire down 

payment made by Purchaser as well as the payments Purchaser made in furtherance of 

its obligation to share in the cost of the remediation of the property. 

 

The trial court held that, by failing to close the transaction in accordance with the 

Agreement, Purchaser defaulted on that Agreement thereby entitling Seller to retain the 

entire down payment as well as the payments Purchaser made in furtherance of its 

obligation to share in the cost of the remediation of the property.  The appellate court 

affirmed the trial court’s judgment.  Purchaser appealed to the Court of Appeals of the 

State of New York, the state’s highest judicial authority. 

Holding: The Court of Appeals reversed the appellate court’s ruling and found that: 

 

Purchaser’s commencement of a lawsuit against Seller did not constitute an anticipatory 

repudiation of the contract. 

 

Purchaser’s lawsuit sought a judicial determination as to the terms of the contract, and 

Purchaser’s mere act of asking for judicial approval to avoid a performance obligation 

was not the same as establishing that Purchaser would not perform that obligation 

absent such approval. 

 

Because the complaint seeks reformation of the amendments to the contract and specific 

performance of the original agreement, there was no “positive and unequivocal” 

repudiation that would constitute a breach by Purchaser. 

OHIO 

BMO Harris Bank C. v. 5701 Lombardo, L.L.C. d.b.a. Valentino-Val L.L.C., No. 104559, WL 3310944 

(Oh. Ct. App. August 3, 2017). 

Issue:   

 

Whether a rent credit clause in a purchase agreement applied to all rents or just a 

prorated amount of rent paid after the date buyer noticed its intent to purchase. 

 

Facts: 5701 Lombardo, L.L.C. (“Lombardo”) agreed to sell real property and a business being 

operated on the property to Beverage Holdings, L.L.C. (“Beverage”), under terms 

where Beverage Holdings would make monthly rental payments to Lombardo until 

Lombardo was in a position to close.  The parties agreed that at closing, the purchase 

price, which was set at $1,726,000, would be adjusted by rents received by Lombardo 

and certain credits.   

 

Four years later, when the parties were ready to close (Lombardo had debt issues that 

delayed closing), the parties disputed the applicability of a rent proration clause in the 

agreement to the purchase price.  Section 3 of the purchase agreement contained certain 

“adjustments to purchase price,” among them being “Rents received by Seller from the 

tenant of the Premises, prorated to the date of closing” (the “Rent Credit Clause”). 

 

Beverage’s notice of its intent to complete the sale of the property contained 

adjustments to the purchase price, including a “rent credit” of $462,500 – the total 
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amount of rent Beverage paid over the four years – that reduced the total purchase price 

to $1,202,110.09.  Lombardo rejected the offer to close and revoked the agreement, 

maintaining that the manner in which Beverage Holdings claimed the rent credit had not 

been contemplated by the parties.  Lombardo claimed that only the first and last month 

of rent were subject to proration. 

Beverage Holdings filed suit seeking an interpretation of the Rent Credit Clause.  The 

trial court held that the purchase agreement gave Beverage Holdings a credit for all 

rents paid from the date of the agreement until closing.  

 

Holding:  

 

On reconsideration, the Court of Appeals reversed its earlier decision holding that that 

the Rent Credit Clause applied to all rents received from the date of the agreement and 

not just to a prorated amount of the last month’s rent according to the date of the 

closing, based on the plain language of the agreement. 

 

However, after reconsideration, the Court concluded this could lead to a manifestly 

absurd result if the rent proration clause was read in isolation without taking into 

account two other provisions in the contract: one dealing with the reduction of the 

purchase price by a credit for the amount of principal paid, and the second with regard 

to closing.  Given that the parties contemplated a potential lease term of 20 and one-half 

years, so if the lease term lasted for the entire duration, Beverage as buyer, would not 

only acquire the property but would also be owed money at closing—all the while 

enjoying the profits from operating the business. 

 

The closing clause also indicates that the rent proration reduction was meant to apply 

only to rent paid after Beverage Holdings gave notice of intent to close. The parties 

anticipated a closing time between 120–180 days. Given this amount of time, it was 

reasonable for the parties to state that any rents, which were payable in advance, be 

prorated to closing. 

The Court reversed and remanded judgment to the trial court for further proceedings. 

JDS So Cal, Ltd. v. Ohio Department of Natural Resources, 2018 -Ohio- 1159, ¶ 5, 2018 WL 1560071, 

(Ohio App. 10 Dist., 2018) 

Issue:   

 

Whether the trial court erred in its decision granting JDS (and denying ODNR) 

summary judgement on JDS’ breach of contract claim? 

Facts: 

 

In 1996, Morno Holding Company (“Morno”) deeded to the Ohio Department of 

Natural Resources (“ODNR”), a 17.85–acre parcel of undeveloped property abutting 

Sawmill Place Boulevard (“the Sawmill property”). Morno added to the deed a 

restrictive covenant that provided that the conveyance was “granted and accepted on the 

condition that the real property be used and occupied solely for public purposes.” 

 

In 2012, ODNR entered into a contract with JDS So Cal, Ltd. (“JDS”) to swap the 

Sawmill property for a 43.33–acre property located on the west bank of the Olentangy 

River (“the Olentangy property”). The dispute in this case largely centers on Section 

4(d)(1) of the land-swap contract. Pursuant to that provision, JDS agreed to obtain a 

release of the public-use restriction in the Sawmill property’s deed prior to the property 

transfer so that JDS could develop the Sawmill property. ODNR agreed to work 

cooperatively with JDS to obtain that release. If JDS failed to obtain a release from 

Morno, it could either terminate the contract or waive the requirement that it obtain a 

release. If JDS chose to waive the release requirement, it was bound to indemnify 

ODNR for any breach of the public-use restriction.  
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Both the Ohio Environmental Council and the Sierra Club requested that Morno enforce 

the public-use restriction in the deed to prevent the commercial development of the 

Sawmill property. In response, Morno pronounced that it had no interest in the Sawmill 

property and, thus, had nothing to enforce or release. Morno wanted nothing to do with 

the land-swap deal or the controversy over the potential development of the Sawmill 

property. 

 

JDS wanted to develop the Sawmill property for commercial use, so it needed to 

eliminate, or at least neutralize, the public-use restriction. With Morno refusing to 

provide a release, JDS urged ODNR to agree, as stated in the amendment, to release and 

remove the public-use restriction from the deed. However, ODNR became concerned 

that it, alone, lacked the legal authority necessary to release the public-use restriction. 

 

In a letter dated March 6, 2013, JDS asked ODNR to grant an extension of the deed 

contingency period, which was set to expire on April 7, 2013.  ODNR refused to grant 

the requested extension. The property swap contemplated in the contract never 

occurred. 

 

On December 16, 2014, JDS filed suit in the trial court against ODNR, alleging a claim 

for breach of contract.
  

JDS sought specific performance for the conveyance of the 

Sawmill property from ODNR to JDS, free of all liens and encumbrances. In a 

judgment entered September 2, 2016, the trial court granted JDS summary judgment 

and denied ODNR summary judgment. The trial court ordered ODNR to transfer, 

convey, and deliver to JDS the deed to the Sawmill property. 

 

ODNR appeals the trial court’s judgement, arguing that the trial court erred in granting 

JDS summary judgment and denying ODNR summary judgment on the issue of breach 

of contract. 

Holding:  

 

The Court of Appeals held that the trial court erred in finding a breach of the contract. 

Here, ODNR, the covenantor, promised to use and occupy the Sawmill property solely 

for public purposes. As the other party to this promise, Morno, the covenantee—not 

ODNR—had the legal authority necessary to release the public-use restriction. 

Therefore, Section 4(d)(1) solely obligated ODNR to cooperate with JDS to obtain a 

release from Morno. Applying this interpretation of Section 4(d)(1) to the facts of this 

case, the Court concludes that the trial court erred in finding that ODNR breached the 

contract. Because Section 4(d)(1) required nothing of ODNR beyond cooperation in 

obtaining a release from Morno, ODNR did not violate that section when it rejected 

JDS’ request that it unilaterally release the public-use restriction, when it refused to 

waive or release any rights it might have to enforce the public-use restriction, or when it 

informed JDS that it would protect the deed if JDS acquired the property without a 

release of the public-use restriction from Morno. 

 

The Court concludes that the evidence in the record demonstrates that ODNR did not 

breach the parties’ contract, and ODNR is entitled to judgment as a matter of law. The 

trial court, therefore, erred in granting JDS summary judgment and denying ODNR 

summary judgment. The judgment of the Franklin County Court of Common Pleas is 

reversed, and this case is remanded to that court so that it may enter summary judgment 

in ODNR’s favor. 

Sorrell v. Micomonaco, 89 N.E.3d 21, NO. CA 2016–07–060 (Ohio Ct. App. April 24, 2017) 

Issue: Was grant of specific performance compelling sale of real estate the appropriate remedy 

for breach of purchase contract? 
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Facts: On May 30, 2013, plaintiff Charles Sorrell entered into a contract with the Micomonaco 

Family Trust (the “Trust”) to purchase a commercial property for $90,000. Sorrell paid 

a $1,000 earnest money and closing was scheduled for June 30, 2013. Sorrell already 

owned adjacent property upon which he operated a car wash. 

  

Prior to closing, Fred Micomonaco contacted Sorrell, told him that the property should 

stay in the Micomonaco family, discouraged Sorrell from proceeding with the purchase, 

and indicated he intended to acquire the property himself. However, Sorrell declined to 

release the Trust from the purchase contract. Thereafter, on June 27, 2013, despite the 

pendency of the purchase contract between Sorrell and the Trust, Fred contracted with 

the Trust to purchase the property for $90,000. 

  

On July 8, 2013, Sorrell filed a “Complaint For Specific Performance” on August 19, 

2013, during the pendency of Sorrell’s specific performance lawsuit, the Trust conveyed 

the Micomonaco property to AAM, which is a Fred Micomonaco family business. Trial 

court ordered that the conveyance of the property to AAM be rescinded and that the 

Trust specifically perform the contract to convey the property to Sorrell.   

Holding: The Court of Appeals of Ohio affirmed the decision of the trial court rescinding the sale 

to AMM and ordering specific performance for Sorrell.  The Court held that the suit by 

Sorrell invoked the doctrine of lis pendens, so that Fred/AMM was on notice that the 

property it purchased was subject to suit and Fred/AMM would be bound by the 

decision of the Court. 

 

Additionally, the Court held that the exception for specific performance of land 

contracts to the general rule awarding money damages was particularly applicable in 

this case. The Micomonaco property had singular value to Sorrell, distinct from its 

monetary worth, because it was adjoining other property he owned and upon which he 

operated his car wash business. Sorrell’s acquisition of the Micomonaco property 

allows him to expand his existing business and establish complimentary businesses with 

the convenience of operating and servicing the business or businesses at a single 

location. The Court held that valuation of those opportunities and conveniences was 

difficult, if not impossible, rendering money damages inadequate to compensate Sorrell 

for the Trust’s breach of its contract.  

 

PENNSYLVANIA 

Allentown Patriots, Inc. v. City of Allentown, 162 A.3d 1187 (2017). 

Issue:   

 

Whether an option contract to purchase land between a city and nonprofit corporation is 

valid and enforceable when it exists in perpetuity. 

Facts: 

 

The City of Allentown and the Allentown Patriots (a nonprofit corporation) entered into 

an agreement in 1967 in which the Patriots granted the City an option to purchase 

certain tracts of land “only if and when” any of three events occurred: (1) the Patriots 

dissolve or cease to exist; (2) the Patriots cease to use the property solely for park or 

public recreation purposes; or (3) the Patriots convey or attempt to convey the property 

to a Party other than the City. In consideration of the option, the City maintained the 

grounds and softball fields.  

 

The City mayor in 2014 notified the Patriots that it was terminating the agreement by 

relinquishing its right to acquire the property and would cease performing its 

maintenance services.   
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In response, the Patriots filed a complaint for declaratory relief.  The Court of Common 

Pleas concluded that the agreement was a valid and enforceable option contract, which 

the City improperly terminated by breaching its terms in the absence of any failure by 

the Patriots to perform. 

Holding:  

 

The Commonwealth Court of Pennsylvania reversed and held that: 

 

An agreement between a nonprofit corporation and a city, in which the city had an 

option to purchase certain tracts of land from the corporation, was not a valid and 

enforceable option contract because there was only a remote possibility that even one of 

the contingencies triggering the option would occur, the corporation’s intention was for 

the contingencies not to occur, and all of the contingencies were in the sole control of 

the corporation, rendering the city’s rights under the agreement illusory. 

 

An option to purchase land may not exist in perpetuity and a court may be called upon 

to restrict the life of an option to within a reasonable time for public policy reasons. 

SOUTH DAKOTA 

Laska v. Barr, 2018 S.D. 6, 907 N.W.3d 47 (S.D. 2018)  

Issue:   

 

(1) Whether the contract created a right of first refusal; 

(2) Whether the contract was void as an unreasonable restraint against alienation. 

 

Facts: 

 

Marlen and Patricia Laska (“Laskas”) executed multiple agreements with Jerry Barr, Pat 

Cole, and Gerrit Juffer (“the Barr Partners”) involving 120 acres of land in Charles Mix 

County, South Dakota owned by the Laskas. The Barr Partners wanted to purchase a 

portion of the Laskas’ property for their Sand Dollar Cove development with a plan that 

included three separate purchases. The first sale, Juffer One, occurred in 2000 and 

included the 2000 Right of First Refusal that purported to give the Barr Partners the 

right to buy Juffer Two for $10,000 per acre. In 2004, the Barr Partners informed the 

Laskas that they wanted to purchase Juffer Two under the 2000 Right of First Refusal, 

but the Barr Partners ultimately paid a higher price following negotiations.  At closing 

on Juffer Two, the parties also signed the 2005 Right of First Refusal concerning Juffer 

Three.  

 

This case involves the “Right of First Refusal” agreement entered into on February 3, 

2005 regarding Juffer Three.  In 2011, the Laskas asked the Barr Partners to release 

their interest in the property under the Right of First Refusal.  The Barr Partners refused 

and the Laskas brought a declaratory judgment action to resolve the issue.  

 

At trial in 2014, the court found that the language of the agreement was unambiguous 

and that the agreement granted the Barr Partners a right of first refusal, which 

terminated upon the deaths of the Laskas. The Supreme Court then reviewed the 2005 

agreement and found it ambiguous as to whether it created a right of first refusal, an 

option, or a dual option. The Court remanded the case to the circuit court to consider 

extrinsic evidence and determine the parties’ intent and to determine whether the 

agreement constituted an unreasonable restraint on alienation. On remand, the trial court 

held that the 2005 Right of First Refusal gave the Barr Partners a right of first refusal 

and not an option to purchase.  

 

Holding:  

 

The Supreme Court noted that the 2000 Right of First Refusal isn’t an option contract 

since the Barr Partners ultimately negotiated and paid a higher price per acre, and 

therefore held that the 2005 Right of First Refusal is similarly not an option contract. 
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Testimony from the drafter of the document that the document created merely a right of 

first refusal – not an option to purchase – also influenced the court’s decision.   

 

The Court also found that this right of first refusal is an unreasonable restraint on 

alienation and repugnant to the interest created, and as such, is void.  To be valid, a right 

of first refusal’s level of restraint must be reasonable.  In examining reasonableness, 

courts have considered a number of factors, including: the purpose, whether the price is 

fixed, the parties’ intent, and the duration of the restraint.  Here, the court finds the right 

of first refusal unreasonable because it does not require the Barr Partners to match a 

third-party offer and requires the Laskas to sell for $10,500 per acre regardless of the 

fair market value.  A fixed price or unlimited duration does not render the restraint 

unreasonable per se, but it does demand a strong purpose for the restraint on alienation.  

No such strong purpose is found here—the Barr Partners are simply attempting to turn a 

profit and stop the Laskas from selling to anyone else.  Furthermore, the agreement does 

not condition the right to purchase on the Laskas’ willingness to accept a third-party 

offer, it merely requires that the Laskas receive a third-party offer.  

 

Lastly, the Court found that because the restraint, even with a limited duration, remains 

repugnant to the interest created, the 2005 Right of First Refusal is void. This is because 

limiting the time of performance does not remedy the fact that the Laskas need not have 

an intention to sell to a third party; they need only receive a bona fide third-party offer. 

The 2005 Right of First Refusal does not include a requirement that the Barr Partners 

match a third-party offer to exercise the right meaning they have the right to purchase 

Juffer Three for $10,500 per acre. The court does not see any precedent permitting the 

court to rewrite the agreement to require the Barr Partners to purchase Juffer Three at 

the market rate.   

 

Additionally, although the law may imply a reasonable time when a preemptive right 

contains no time clause whatsoever, the Court declined to imply a duration when there 

is no evidence the parties intended the agreement to be limited in time.  Here, the Barr 

Partners believed their rights under the 2005 contract lasted forever and were binding 

upon the parties and their heirs for eternity.  

 

Pszanka v. Sutton Living Trust, 2017 WL 5186365 (D.S.D. Nov. 8, 2017) 

Issue:   

 

(1) Whether the acceptance of the quitclaim deed extinguished seller’s claims against 

assignee buyer; 

(2) Whether the guaranty created liability for the assignee that survived the rescission of 

the contract.  

 

Facts: 

 

Sutton Living Trust (“Trust”) owned commercial real property located in Rapid City, 

South Dakota. The Trust entered into a contract to sell the property to Triple L, Inc. 

(“Triple L”). With the Trust’s consent, Ripple Gee, LLC, owned by Mickie Pszanka, 

agreed to purchase the commercial property from Triple L. Triple L then assigned its 

interest in the contract for deed to Ripple Gee and Ripple Gee assumed Triple L’s duties 

and responsibilities under the contract.  Mickie Pszanka personally guaranteed Ripple 

Gee’s obligations to the Trust. 

 

Ripple Gee defaulted on the contract for deed.  In lieu of foreclosure, the Trust 

requested that Ripple Gee quitclaim the property back to the Trust.  After receiving the 

quitclaim deed, the Trust sold the property to Aspen Ridge Lawn and Landscaping, 

LLC.  After the property was sold, Ripple Gee owed the Trust $298,071.66 to cover the 
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remaining amount owed on the contract for deed and to cover the expenses incurred in 

transaction costs, maintenance, and insurance.  Pzanka and his wife subsequently filed 

for bankruptcy.  The Trust filed a proof of claim for $298,071.66 in this bankruptcy 

action. 

 

Holding:  

 

First, the United States District Court, heard the appeal of the Trust’s proof of claim.  

The Court held that, under South Dakota law, acceptance of a quitclaim deed rescinds a 

purchase agreement and a contract for deed, along with the rights thereunder and 

therefore the acceptance of the quitclaim deed extinguished any claims the Trust may 

have had against Ripple Gee. 

 

However, the Court then explained that due to the express language of the guaranty,  

Pszanka was still liable for guarantee of the debt even though the principal debtor is 

relieved of liability.  Pszanka guaranteed performance, including payments, under the 

contract for deed, and the contract for deed has not been fully paid. Therefore Pszanka 

was obligated to pay the remaining amount owed to the Trust. 

 

TENNESSEE 

In re: Estate of Donald Carl Battle, No. M2017-0027-COA-R3-CV, WL 4570494 (August 16, 2017) 

Issue: Whether the partition sale of property was conducted in accordance with state law, 

Tennessee Code Annotated section 29-27-201. 

 

Facts: Donald Carl Battle (“Battle”) died intestate on December 6, 2014, leaving his wife and 

three adult children as heirs to the estate. On October 9, 2015 the administrator for 

Battle’s estate and his heirs at law (together the “Estate”) filed a complaint to partition 

property at 1033 North 12
th
 Avenue in Nashville, Tennessee (the “Property”). The 

Estate asserted it co-owned the property with Bayside Buildings, Ltd. (“Bayside”) as 

tenants in common and that the parties had been unable to reach an agreement regarding 

the sale or division of the Property between them. The Estate also contended that it 

would be in the best interest of the parties if the Property was sold for cash at a private 

or public sale and that the proceeds be divided according to the respective rights and 

interests of the co-owners.  

 

On August 29, 2016, the trial court partially granted Bayside’s motion for summary 

judgment ordering the Property be appraised to determine its Property and the amount 

of any contributions, advancements, or other recoupments to which the parties were 

entitled. Bayside filed the subsequent appraisal with the court, which determined that a 

fee simple interest in the property was worth $340,000. On December 7, 2016, Bayside 

reasserted its desire to buy the Property and the court granted Bayside’s request and 

ordered Bayside to tender $85,000 (25% of $340,000) to the Estate by January 13, 2017 

to purchase the Estate’s portion of the Property. If Bayside failed to pay this by the 

scheduled date, the Property would immediately be put on the market for sale. 

 

Holding: The Court of Appeals reversed the decision of the trial court and held that the trial court 

improperly ordered the interest of one co-tenant to be divested and vested in another co-

tenant for a court-ordered price. Specifically, the Court of Appeals held that court-

ordered divesture of property interests at a court-determined price is not a sale as 

contemplated by Tennessee Code Annotated section 29-27-201.  Although the trial 

court has a statutory and inherent right to adjust the equities and settle all claims 

between or among the parties, it has no power to divest title out of one tenant and vest it 



VENDOR & PURCHASER 

DMEAST #35150159 v1 State Cases 

161 

in another.  

 

TEXAS 

Burrus v. Reyes, 516 S.W.3d 170 (Tex. App. 2017), review denied (Sept. 1, 2017) 

Issue:  

 

Whether there was sufficient evidence that Buyers made “valuable and permanent 

improvements on property with vendor’s consent”, an element required for Buyers to 

establish that the agreement was enforceable under the partial-performance exception 

to the Statute of Frauds.  

Facts:  

 

Buyer lived in a mobile home purchased by Seller on Seller’s property for seventeen 

years. Buyer paid Seller an initial $500 payment marked as a “down payment” and 

subsequently made monthly payments to Seller. After seventeen years, Seller sold a 

part of the land on which Buyer resided to a third-party. As part of a series of lawsuits, 

Buyer claimed that Seller had orally agreed to sell the land and mobile home to Buyer 

on an installment contract and Seller claimed that Buyer was solely renting the 

property. The jury found that Buyers had an enforceable contract to purchase a 

property and the mobile home thereon even though the contract was not in writing 

because of Texas’ partial-performance exception to the Statute of Frauds that required, 

in pertinent part, that the buyer makes permanent and valuable improvements on the 

property. As evidence, the Buyer presented proof that it had spent more than $20,000 

constructing improvements to the property, including a fence and a poured concrete 

slab. On appeal, Seller contended that because the third-party buyer destroyed many of 

Buyer’s improvements, Buyer had failed to satisfy the requirement that the 

improvements be valuable and permanent because Buyer only proved that they had 

spent money on the improvements and had failed to show that the property’s market 

value had increased because of such improvements.  

Holding:   

 

The Texas Court of Appeals disagreed with Seller’s contention that law required the 

property’s market value had to increase in order to satisfy the valuable and permanent 

standard, and held that Buyer had satisfied all elements of an oral contract under the 

partial-performance exception of the Statute of Frauds.  

TLC Hospitality, LLC v. Pillar Income Asset Mgt, Inc., WL 1324715 (Tex. App. 3/15/2018) 

Issue: Whether Buyer’s failure to obtain a formal refinancing commitment from a lender and 

necessary HUD approvals of the loan refinance constituted a breach of contract and 

whether a real estate purchase agreement is void under the Statute of Frauds for failure 

to include a complete statutory legal description. 

Facts: Buyer and Seller entered into an agreement for sale of an apartment complex. The 

agreement identified the property to be sold by including the name of the apartment 

complex, its street address, city, state and zip code. The agreement stated that a legal 

description for the property was attached as an exhibit, but the exhibits did not include 

a legal description of the property. Buyer and Seller amended their agreement and, as 

part of the consideration for the amendment, Buyer agreed that it would apply, within 

15-days after the date of the amendment, to assume and refinance a $5.7 million note 

secured by HUD for the property, time being of the essence. Buyer received 

engagement letters from two lenders, but the lenders could not apply to HUD on 

Buyer’s behalf because Seller did not provide current financial information about 

apartment complex operations, despite multiple requests from Buyer. Thereafter, Seller 

sent letters to Buyer terminating the contract and claiming Buyer had defaulted under 

the terms of the agreement. 

 

Buyer sued Seller on multiple counts, including that the contract did not satisfy the 

Statute of Frauds and that Seller had breached the contract, and sought remedies 
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including specific performance. The trial court held for Buyer and granted Buyer 

specific performance of the contract.   

Holding: The Texas Court of Appeals upheld the trial court’s decision.  

 

With respect to the Statute of Frauds claim, the court reasoned that the Statute of 

Frauds requires a written property description that sufficiently provides a way to 

identify the property being sold, and so long as the description would allow a person to 

locate the premises with reasonable certainty, the description satisfies the statute of 

fraud. As such, because the purchase agreement provided the name of the apartment 

complex and address thereof, the property could be identified by the description in the 

purchase agreement, and the Statute of Frauds was satisfied. 

 

With respect to the breach of contract claim, Seller argued that Buyer had materially 

breached the contract by failing to apply for financing, and as such, Seller’s 

performance was excused. The court held that Buyer had timely applied for financing 

within the meaning of the purchase agreement because Buyer had obtained two 

“engagement letters from lenders” within the time allowed by the agreement even 

though no formal application process with a HUD-approved lender took place.  

 

With respect to the remedy of specific performance, Seller argued that specific 

performance was not appropriate because Buyer was not ready, willing and able to 

perform its obligations under the contract. Specifically, Seller argued that law 

established that in order for a buyer to obtain specific performance of a contract with a 

financing contingency, the Buyer must have a firm commitment from a lender. 

Although Buyer did not have firm commitment letters from either lender, the court 

reasoned that Buyer had demonstrated it had a firm financing commitment through 

testimony from one of the lenders stating that lender had not issued a firm commitment 

letter because it did not have the financial information about the apartment’s 

performance at the time, and lender would have been willing to close based on the 

actual financial information that such financial statements would have shown.  

 

Wells v. Hoisager, WL 1181311 (Tex. App. Mar. 7, 2018) 

Issue:   

 

Whether Buyer and Seller entered into an oral agreement for a piece of land when they 

agreed on a price but Buyer believed it was agreeing to purchase surface and mineral 

rights while Seller only had a surface interest and whether the Statute of Frauds was 

satisfied when the purported contract incorrectly identified the property. 

Facts: 

 

Seller owned a one-fourth, undivided interest of the surface estate of 320 acres in 

Reeves County, Texas. Its interest was limited to the surface estate and it had no 

interest in the mineral estate. The property is mineral classified, which means the State 

of Texas owned the mineral estate.  Buyer began oral negotiations for the purchase of 

Seller’s interest, and after a few days, agreed upon a price of $750,000.  Buyer made an 

offer contingent upon confirming the chain of title, verifying the Seller’s interest, 

performing due diligence and obtaining investor’s participation in the transaction. 

While Buyer was conducting its due diligence, Seller contacted Buyer requesting a 

letter confirming the sale for alleged tax purposes. Buyer provided Seller with a letter 

in on Buyer’s letterhead, signed by the President, stating: 

 

“On November 13, 2012, [Seller] & [Buyer], came to the agreement of $750,000 for 

the purchase of surface property in the E/2 of Section180, Bock 13, H&GN RR Co. 

Survey, containing 320 acres in Reeves County, Texas.”  
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After Buyer decided not to proceed with the purchase, Seller brought suit on multiple 

claims, including breach of contract. After trial, the jury found that Buyer had not 

agreed to purchase the Seller’s interest. Seller appealed, arguing that there was an 

enforceable contract. 

Holding:  

 

On appeal, the court affirmed the jury’s finding. The court reasoned that in order for 

there to be a contract, amongst other elements, there must be a meeting of the minds of 

Seller and Purchaser, and as the contract would be for the sale of land, the Statute of 

Frauds must be satisfied. With respect to the meeting of minds, the court reasoned that 

the jury could have found that there was no meeting of the minds because Buyer 

believed it was negotiating for both surface and mineral rights but Seller only had 

surface rights to sell, and Buyer was not willing to go forward until it completed its 

diligence. Even assuming there was a contract, the court reasoned that the Statute of 

Frauds was not satisfied because the writing provided for tax purposes described 320 

acres of surface rights, while Seller only owned a quarter of those rights.  

UTAH 

SA Group Properties Inc., v. Highland Marketplace LC, 2017 WL 3668389 (Utah Ct. App. Aug. 24, 2017). 

Issue:   

 

(1) Whether a trial court has the ability to credit expert testimony on the value of 

commercial property in a deficiency action.  

 

Facts: 

 

First Community Bank loaned Highland Marketplace (“Highland”) $28,000,000 to 

develop a multi-parcel commercial property. Highland developed most of the lots, but 

the 2008 financial crisis caused development to stall and Highland to default on the 

loan. SA Group succeeded First Community Bank as holder of the loan and foreclosed 

on the property.  

 

Highland owed SA Group $14,685,370 on the loan. The property sold for $8,565,000 at 

foreclosure. SA Group then sued Highland in a deficiency action to recover the 

remaining balance on the loan.  

 

At trial, the only issue was the fair market value of the property. The expert for SA 

Group, Jorgensen, valued the property at $10,568,000, Liddell valued the property at 

$9,240,000, while Highland’s expert, Cook, valued the property at $14,710,000. The 

trial court credited Jorgensen’s testimony over Cook’s and issued judgment against 

Highland for $4,747,891. Highland then appealed that decision.  

Holding:  

 

The appellate court concluded that the trial court’s credibility determinations on the 

expert testimony were not erroneous and that they were reasonable given the evidence 

before the court. 

 

The appellate court explained that credibility determinations on the weight of expert 

testimony are the province of the trial court, which the appellate court will not “second 

guess” if there is any “reasonable basis in the record to support them.” Highland 

asserted that Jorgensen’s valuation was flawed because it conservatively undervalued 

the property. Specifically, Highland asserted Jorgenson undervalued a letter of intent 

from a fast-food restaurant and a lease with Walgreen’s. The appellate court found that 

the trial court carefully weighed the potential flaws with Jorgensen’s analysis and still 

found his valuation more credible than Cook’s. Furthermore, the appellate court agreed 

with the trial court in finding Cook less credible because he based his valuation on 

“unsupported and unreliable facts,” methods, and he failed to value the property in “as-

is” condition. Cook overvalued the letter of intent and he speculated on the value of 
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some parcels for multi-family housing in the future even though the property neither 

had the zoning or infrastructure necessary for such development. These flaws in Cook’s 

analysis, weighed against, the flaws in Jorgensen’s analysis, were sufficient to support a 

finding by the trial court that Jorgensen’s value for the property was more credible than 

Cook’s.  

Lauritzen vs. First Am. Title Ins. Co., 2018 WL 1663285862, Utah Adv. Rep. 222018, UT App 58, No. 

20160717-CA (Utah Ct. App. Apr. 5, 2018) 

Issue:   

 

Whether purchaser is entitled to collect on title insurance after purchasing lots in a 

subdivision based on a defective plat. 

 

Facts: 

 

Brian Lauritzen purchased a series of lots in the Sunset Ridge Phase 3 Subdivision. The 

lots were conveyed to him by warranty deed, which described the lots by reference to 

the Original Subdivision Plat (“Original Plat”). After acquiring the lots in June, 2007, 

Lauritzen obtained title insurance on the lots effective April 2007. The insurance policy 

covered “any defect in or lien or encumbrance on the title; or. . . unmarketability of the 

title.” Then in 2008, Lauritzen discovered that the Original Plat was rejected from the 

County Recorder’s Office because one of Lauritzen’s lots overlapped an abutting, 

separately-owned lot. The inaccuracy of the Original Plat caused all the lot owners to 

renegotiate the boundaries and restrictions of the subdivision and eventually file a Final 

Amended Plat (“Final Plat”). As a result, Lauritzen’s lot was reduced by about three 

hundred square feet (“Reduced Lot”). Additionally new setback requirements and 

construction restrictions were implemented for the entire subdivision.  

 

Subsequently, Lauritzen made a claim with his title insurer, First American, based on 

the assertion that his warranty deed for the lots was defective and unmarketable. 

Lauritzen claimed he was damaged in that: (1) one of his lots was decreased in size; (2) 

he was unable to secure a building permit until the Amended Plat was recorded; (3) the 

new setback and construction requirements depressed the value of all his lots; (4) all the 

lots were rendered valueless during the period of time before the new amended plat was 

approved. First American filed a motion for summary judgment and the trial court 

granted First American’s motion.  

 

Holding:  

 

The appeals court upheld the trial court’s grant of summary judgment with respect to 

Lauritzen’s claims on the marketability of title and defect claims on the title of his lots, 

other than the Reduced Lot. The court found that “unmarketability of title” only refers 

to defects in ownership and not to the physical make-up of the land. Lauritzen’s 

ownership of the lots was never at issue and thus he could not make a claim for 

unmarketability of title for any of the lots.  

 

Lauritzen also made a claim for title defect. The appeals court reversed the lower court 

in granting summary judgment for First American on all of Lauritzen’s title defect 

claims. The appeals court found that Lauritzen made a claim for title defect for the 

Reduced Lot, but not for any of the other lots.   

 

First American asserted three affirmative defenses to Lauritzen’s single title defect 

claim for the Reduced Lot. First American claimed that (1) Lauritzen did not notify 

First American of the defect in a timely fashion; (2) Lauritzen’s approval of the Final 

Plat cured any damages he might have sustained; and (3) Lauritzen could not show 

actual damages. The appeals court rejected all three of these arguments. The court found 

specifically that Lauritzen provided timely notification to First American. Additionally, 
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the court found that First American conceded that Lauritzen was damaged by the 

reduction in the size of the Reduced Lot. Finally, on the question of damages the court 

found that issue to be one for the trier of fact that was not ripe for disposal on a 

summary judgment motion.  

VIRGINIA 

RECP IV WG Land Inv’rs LLC v. Capital One Bank (USA), N.A., 811 S.E.2d 817 (Va. 2018) 

Issue:   

 

Whether the parties are bound by an agreement contained in their predecessors’ 

purchase agreement to allocate the maximum floor space permitted under a zoning law 

when the allocation formula in the agreement incorporates the applicable cap on floor 

area ratio (“FAR”) for the properties based on local zoning laws.   

 

Facts: 

 

In 2000, Seller subdivided an office park and sold a portion of it to Purchaser. The 

purchase agreement restricted Purchaser’s development of the property so as to not 

affect Seller’s ability to develop the remaining office park properties because the office 

park was subject to a maximum numerical cap on the floor area ratio (“FAR”) by 

Fairfax County. The purchase agreement also included a mathematical formula to 

allocate between the two parties any additional FAR if the maximum numerical cap 

was increased. 

 

In 2010, Fairfax County removed the maximum numerical cap for the office park. 

Purchaser’s successor-in-interest, Capital One Bank (USA), N.A. (“Capital One”),  

subsequently filed rezoning requests with the County for additional FAR and received 

approval to develop an additional 3.8 million square feet of FAR on its property and 

thereafter, began construction.  

 

Seller’s successor-in-interest, RECP IV WG Land Investors LLC (“WG”) filed suit 

against Capital One on numerous counts, including a claim for breach of contract. WG 

alleged that Capital One, as successor in interest to Purchaser under the purchase 

agreement, had breached the purchase agreement by utilizing all of the additional FAR 

rights it obtained without allocating any of such rights to WG, as successor in interest 

to Seller, in accordance with the terms of the Purchase Agreement.  Capital One 

responded that the removal of the cap rendered the FAR formula impossible to 

calculate, thus, Capital One’s performance of an allocation of the addition 3.8 million 

square feet of FAR should be excused due to impossibility. The court found for Capital 

One and WG appealed.  

Holding:  

 

The Supreme Court of Virginia affirmed the circuit court’s ruling in favor of Capital 

One. The Court agreed that because the formula in the purchase agreement for 

allocation of additional FAR incorporated the County’s maximum FAR cap, and the 

County subsequently eliminated the cap, applying the FAR formula was impossible 

and Capital One’s performance of the allocation was therefore excused.  

 

WEST VIRGINIA 

Sadeghzadeh v. Knode, No. 17-0031, 2018 WL 317354 (W. Va. Jan. 8, 2018) 

Issue:  

 

When a contract allows a buyer to select a location for its easement on specified parcels 

and provides buyer with an option to purchase the easement property thereafter, whether 

all of the parcels on which the easement may have been located are subject to the option 

to purchase or only the parcel(s) actually containing the easement area.   

Facts:  

 

As part of a purchase and sale agreement, Seller agreed to sell Buyer a right-of-way 

easement. The agreement stated that Buyer could designate the location of the easement 

within seven specific parcels. The agreement also granted Buyer an option to buy the 
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“Easement Property.” After the sale of the easement, Seller maintained that the option 

to purchase applied only to the parcel that actually included the easement while Buyer 

asserted that they retained an option to purchase any other parcel on which the easement 

could have been located. Seller filed suit for a declaratory judgment determining what 

parcel(s), if any, were subject to Buyer’s option. 

Holding:   

 

The Supreme Court of Appeals of West Virginia affirmed the ruling in favor of Seller 

reasoning that the clear terms of the contract gave Buyer the option to buy only the 

Easement Property, which was defined as the exclusive easement in the location 

ascertained at Buyers’ discretion. 

WISCONSIN 

Headstart Building, LLC v. National Centers for Learning Excellence, Inc., 905 N.W.2d 147 (Wis.App. 

2017) 

Issue:   

 

(1) Whether the purchase option in a lease was enforceable; and 

  

(2) Whether the process agreed to in the option agreement to determine fair market 

value was sufficiently definite to determine a certain purchase price. 

 

Facts: 

 

Headstart Building, LLC (“Landlord”) owned property in Waukesha, Wisconsin (the 

“Premises”) that it leased to National Centers for Learning Excellence, Inc. (“Tenant”) 

by lease dated April 20, 2002 (the “Lease”).  The Lease provided that Tenant “shall 

have the option to purchase . . . the Premises at any time during” the term of the Lease.  

 

To determine the option purchase price, the Lease required each party to commission an 

appraisal, and, if the appraisals were within five percent of one another, the purchase 

price would be the average of the two appraisals.  If the difference was greater than five 

percent, the agreement called for the two appraisers to collectively choose a third 

individual to conduct an independent appraisal, and that third appraiser’s value would 

be the contractually binding purchase price. 

 

In December 2012, Tenant sent a letter to Landlord indicating its intent to exercise the 

option. Pursuant to the terms of the option, the parties commissioned their respective 

appraisals.  Landlord’s appraisal assessed the value of the leased fee interest, meaning 

that the appraisal included the value of the specific terms of the existing lease.  Tenant’s 

appraisal considered the fair market rental value of the property rather than the value of 

its existing lease.  There was a significant difference between the two appraisals 

because of the divergent valuation methods used.  The parties agreed that the two 

appraisers never chose a third appraiser to resolve the conflict. 

 

Following this, Landlord filed a complaint requesting specific performance of the 

option and damages based on Tenant’s alleged breach of the option and bad faith. 

Tenant filed a counterclaim for a declaratory judgment, averring that “because the Lease 

and Option do not state the method of appraisal, the Court needs to declare the method 

of appraisal so that the parties know their rights and responsibilities going forward.” 

 

After a two day bench trial, the lower court concluded that there was no meeting of the 

minds regarding the proper appraisal methodology, and therefore the judge struck the 

option from the lease.  Tenant appealed. 

Holding:  

 

The Court of Appeals held that the lower court erred in concluding that the contract was 

insufficiently definite and in striking the option.  The Court held that under the option in 

the Lease, the price is capable of being determined with reasonable certainty, and is 
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therefore enforceable. 

 

The option called for appraisals of the fair market value of the property, and the law is 

clear that a price term based on the appraised or fair market value is sufficiently 

definite.  The Court reasoned that the price is capable of being determined with 

reasonable clarity through the method provided for in the Lease; that is, either the 

average price of the two appraisals if less than five percent apart, or a separate appraisal 

by a third appraiser.  The parties did not brief or ask the Court of Appeals to determine 

the methodology to be used in the appraisals; therefore the Court merely reinstated the 

option and remanded back to the lower court to determine the proper appraisal 

methodology. 

  

Jordan v. Wille, 374 Wis.2d 436 (Wis. Ct. App. 2017) 

Issue:   (1) Whether the court erroneously exercised its discretion at trial by admitting evidence 

of the Wisconsin Department of Revenue’s definition of the word “tillable”; and 

(2) Whether there was sufficient evidence to support the verdict that plaintiffs did not 

suffer monetary loss as a result of their reliance on a misrepresentation regarding the 

number of tillable acres they were purchasing. 

 

Facts: James and Donna Jordan (the “Jordans”) purchased farm land from Jolene Wille 

(“Wille”). Wille used Beverly Anderson (“Anderson”) as her real estate agent in the 

transaction.  Before making their offer to purchase, the Jordans had access to a MLS 

real estate listing data sheet, produced by Anderson, describing the parcel as consisting 

of a total of about 80 acres, 44 of which were represented to be “tillable.” 

 

The Jordans sued both Wille and Anderson for misrepresentation, alleging that the 

parcel in fact only contained 37 acres of “tillable” land, not the 44 acres described in the 

MLS listing.  The Jordans claimed that they overpaid for the land based on the 

misrepresentation of how many tillable acres it contained. 

 

The main dispute at trial centered on whether seven acres of “marsh hay” land 

constituted tillable acreage.  Marsh hay land consists of wetlands, which is generally 

uncultivatable land but on which grass grows that may be readily harvested and that is 

suitable for sale or productive use on a farm. 

 

Over a relevancy objection at trial, the court allowed Wille to use a definition of tillable 

acres contained in a publication of the Wisconsin Department of Revenue as follows: 

tillable acres includes “[m]arsh or other wild land that has never been cultivated, but 

from which grass is cut . . . for use on the farm or for sale.”  

 

The jury found that Wille made a statement concerning the sale of the parcel that 

contained “an untrue, deceptive, or misleading assertion” and that Anderson repeated 

this assertion.  However, the jury separately found that the Jordans did not suffer a 

monetary loss as a result of their reliance on the misrepresentation.  Based on the 

finding of no damages, the lower court entered a judgment dismissing the action. The 

Jordans appealed.  

 

Holding: The Court of Appeals of Wisconsin held that admission of the Agricultural Assessment 

Guide was relevant in defining the word “tillable.”  The Court held that there is no 

statutory legal definition of the phrase “tillable acres,” and given the facts and the nature 
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of the case, the Court concluded that the guide definition provided the jury with relevant 

information.  

 

The Court held that trial evidence supported the jury’s determination that it was 

unreasonable for the Jordans to rely on any misrepresentation about the number of 

tillable acres on the parcel, given signs available to the Jordans that the parcel might not 

contain the 44 tillable acres, including inconsistencies within the MLS listing. The 

Court held that there were other avenues of information that the Jordans could have 

explored in order discover what exactly they were purchasing, which they failed to 

explore. This evidence was sufficient to support a jury finding that the Jordans failed to 

meet their burden of showing that reasonable reliance on any misrepresentation about 

the number of tillable acres materially induced their monetary loss.  

 

Menzel Enterprises, Inc. v. Rose Investments, LLC, 378 Wis.2d 328 (Wis. Ct. App. 2017) 

Issue:   Where a lease contains an option to purchase the leased premises for a set price of 

$875,000, does a partial taking by eminent domain, which occurs before the option to 

purchase was exercised by tenant, operate to reduce the set purchase price based on 

principles of equity? 

 

Facts: Landlord Rose Investments, LLC (“Rose”) and tenant Menzel Enterprises, Inc. 

(“Menzel”) entered into a lease agreement (the “Lease”).  The Lease contained a 

provision giving Menzel an option to purchase from Rose “the entire property” upon 

timely and proper notice to Rose, at the set price of $875,000. 

 

During the term of the Lease, the Wisconsin Department of Transportation exercised its 

eminent domain authority to take a small part of the leased property in exchange for 

$122,400 paid to Rose. Three months after the taking, Menzel gave Rose notice that it 

was exercising its option to purchase the property described in the lease. However, 

Menzel’s notice stated that the purchase price of $875,000 established in the lease had 

to be reduced by the $122,400 that Rose received as compensation for the taking.  Rose 

rejected Menzel’s attempt to exercise the option with the price reduction that Menzel 

demanded.  

 

Menzel filed suit seeking a declaration that the Lease allowed Menzel to purchase the 

remaining property for the reduced purchase price.  Both parties moved for summary 

judgment.  The lower court granted Menzel’s motion and exercised its equitable 

authority to fill in a perceived gap in the lease terms, ordering specific performance and 

requiring Rose to convey to Menzel the property that remains after the taking in 

exchange for the reduced $752,600 amount, rather than the $875,000 price specified in 

the lease.  Rose appealed.  

 

Holding: The Court of Appeals of Wisconsin held that the unambiguous pertinent provisions in 

the lease clearly contemplated this circumstance – where Menzel could exercise the 

option after a taking by eminent domain, but in such a case the purchase price remains 

$875,000.  The Court concluded that the circuit court erred by exercising its equitable 

authority to add a term to the lease agreement. 

 

The Court reasoned that the lease did not give Menzel an option to purchase the 

property as it existed at the time of contracting.  It gave Menzel the right to purchase the 

property as it is described in the option to purchase provision, which consists of two 
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parcels: one of which is “approximately two acres,” and is described exclusively by a 

street address and a tax parcel number; the other of which is described exclusively by 

address, with no approximation of size. 

 

The Court concluded that given these generalized descriptions of the property to be sold 

upon exercise of the option contemplated that property described in the option to 

purchase provision might be smaller at the time the option is exercised.  The “ entire 

property owned by” Rose, as stated in the option to purchase provision, is whatever 

property Rose in fact owns at the time Menzel exercises the option—the property 

description is the same, and therefore the purchase price is the same, even after the 

property at issue shrinks in size as a result of a taking. 

 

The Court reversed and remanded ordering the lower court to declare that if Menzel still 

wishes to exercise the option, it must pay the full purchase price of $875,000. 

 

Webster v. Krizan, 2018 WL 944345, at *1 (Wis. Ct. App. Mar. 28, 2017) 

Issue: Whether a third party not privy to a purchase agreement may raise statute of frauds 

claims that the agreement is invalid and unenforceable.  

 

Facts: Plaintiffs, the Websters, sued Daniel, Beverly, and Scott Krizan to convey farm 

property in accordance with a May 2013 offer the Websters made to purchase the 

property. Travis and Ronald Krizan then moved to intervene, adding Dale Krizan as an 

additional defendant, and requesting the court order the property be conveyed to them 

pursuant to a March 2014 offer they made.  Travis and Ronald Krizan raised three new 

claims for fraudulent representation, theft, and for an equitable mortgage. 

 

The Websters moved for summary judgment and were supported by Daniel, Beverly, 

Scott, and Dale Krizan. The lower court granted the Websters’ motion for summary 

judgment, holding that the May 2013 offer to purchase controlled because it was first in 

time and Daniel, Beverly, Scott and Dale Krizan had affirmed the offer in their 

pleadings. 

 

Holding: The Court of Appeals of Wisconsin affirmed summary judgment for the Websters. It 

rejected Travis and Ronald Krizan’s argument that Wisconsin’s statute of frauds made 

the May 2013 offer unenforceable. The court explained that only parties and their 

privies to an offer may invoke the protection of the statute of frauds and since Travis 

and Ronald were not parties nor privies to the May 2013 offer, they could not invoke 

the statute of frauds to invalidate the agreement.  The Court also held that the lower 

court properly declined to equitably enforce the March 2014 offer, and therefore Travis 

and Ronald lacked standing to assert their three other claims. 
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US SUPREME COURT 

EIGHT CIRCUIT 

South Dakota v. Wayfair, Inc., No. 17-494, 2018 U.S. LEXIS 3835 (June 21, 2018) 

Issue:   

 

Whether an out-of-state seller with no physical presence in South Dakota could be held 

responsible for collecting and remitting retail sales tax to the State. 

Facts: 

 

South Dakota taxes the retail sales of goods and services and requires businesses with a 

physical presence in South Dakota to collect and remit the sales tax to the State.  Under 

the decisions of the United States Supreme Court (the “Court”) in National Bellas Hess, 

Inc. v. Department of Revenue and Quill Corp. v. North Dakota, South Dakota may not 

require a business to collect and remit the State’s sales tax if it has no physical presence 

in the State.  Instead, the onus is on the in-state consumer to pay a use tax at the same 

rate.  Consequently, consumer compliance rates are notoriously low and it is estimated 

that Bellas Hess and Quill cause states to lose between $8 and $13 billion every year.  

South Dakota loses between $48 and $58 million annually. 

 

In response to what it perceived as “the serious inequity” imposed upon in-state brick 

and mortar businesses, South Dakota enacted S. 106, 2016 Leg. Assembly, 91st Sess. 

(S.D. 2016) (the “Act”).  The Act requires out-of-state sellers to collect and remit sales 

tax as if the seller had a physical presence in South Dakota.  The Act applies only to 

sellers that, on an annual basis, deliver more than $100,000 worth of goods or services 

into the State or engage in 200 or more separate transactions for the delivery of goods or 

services into the State.   

 

Wayfair, Inc., Overstock.com, Inc. and Newegg, Inc. (collectively, “Respondents”) are 

merchants that do not have any employees or real estate in South Dakota but ship goods 

directly to purchasers in South Dakota and meet the minimum sales or transactions 

requirement of the Act. South Dakota filed a declaratory judgment action against 

Respondents seeking both a declaration that the Act’s requirements were valid and an 

injunction requiring Respondents to register for licenses to collect and remit sales tax. 

South Dakota also asked the Court to review the Bellas Hess and Quill decisions in light 

of current economic realities. Respondents moved for summary judgment on the basis 

that the Act was unconstitutional. The trial court granted summary judgment to 

Respondents, and the South Dakota Supreme Court affirmed the trial court’s decision.  

The Court granted certiorari. 

Holding:  

 

The Court concluded that the physical presence rule as defined and enforced under 

Bellas Hess and Quill places an extraordinary imposition on states’ authority to collect 

taxes and perform critical public functions.  The decisions in both cases have created 

and sanctioned de facto tax shelters for businesses that limit their physical presence in a 

state but sell their goods and services to that state’s consumers.  When the Court 

decided Quill in 1992, it could not have anticipated the present realities of the interstate 

marketplace where some of the world’s largest retailers are remote sellers.  

Furthermore, the physical presence rule imposes a type of arbitrary formalistic 

distinction that does not accord with the Court’s modern preference for examining cases 

like this on a factual, case-by-case basis.  Thus, the Court held that the physical 

presence rule is unsound in light of current economic realities and overruled Bellas Hess 

and Quill.   
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The Court also concluded that, in the absence of Bellas Hess and Quill, the Act could be 

valid because it met the “substantial nexus test.”  The Court has upheld state taxes so 

long as they, among other things, apply to an activity with a “substantial nexus” with 

the taxing state.  This “substantial nexus” requirement is grounded in Commerce Clause 

principles that prohibit states from discriminating against interstate commerce and from 

imposing undue burdens upon it.  Requiring tax laws to bear some rational and 

meaningful relationship to the taxed activity prevents states from engaging in activities 

that unfairly further their own interests to the detriment of interstate commerce.  The 

physical presence rule, however, is not a necessary interpretation of these requirements.  

Rather, a substantial nexus is established when a taxpayer avails itself of the substantial 

privilege of carrying on business in a state’s jurisdiction.  Because the Act only applies 

to sellers who do a large amount of business in South Dakota, this quantity of business 

would not have occurred unless the seller availed itself of the substantial privilege of 

carrying on business in the State.  Thus, the Court held that the substantial nexus 

requirement was met and the Act was not invalid based solely on the absence of a 

physical presence in the State.   

 

However, the Court further held that a question remains as to whether some other 

principle in the Court’s Commerce Clause doctrine might invalidate the Act.  To be 

found valid, a state’s tax laws must also be fairly apportioned, fairly related to the 

services a state provides, and cannot discriminate against interstate commerce.  While 

the Court noted that the Act’s features appear to meet these other requirements, these 

issues were not before the Court in this case.  Thus, the Court vacated the South Dakota 

Supreme Court judgment and remanded the case for further proceedings not 

inconsistent with the Court’s opinion. 

 


